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Restructuring and Insolvency Roundup – October 2021

As we all know, the Government’s response to the unprecedented economic consequences wrought 
by the Covid-19 pandemic in 2020 and 2021 was to legislate for various support measures, including 
through the Coronavirus Act 2020 (“CVA 2020”) and the Corporate Insolvency and Governance Act 
2020 (“CIGA 2020”). The latter brought about some long-awaited and permanent changes to the UK’s 
insolvency law landscape, as well as a number of temporary debtor relief measures. 

These measures have been adjusted over the months and the end of September brings us to a number 
of further changes to the landscape as Government support continues to be wound down. This roundup 
outlines where some of the most key corporate-orientated restructuring and insolvency measures and 
processes stand heading into Q4 2021 and looks to various upcoming changes of note. We do not 
address the ending of the furlough support mechanism for employees today – that could have drastic 
consequences for hundreds of thousands of individuals who have not yet returned to work.

Executive Summary

•  Statutory Demands and Winding-up Petitions – From 1 October 2021 until 31 March 2022, a 
creditor will once again be able (a) to serve a statutory demand without restrictions and (b) to file a 
winding-up petition for an amount  of £10,000 or more (excluding arrears under business tenancies) 
provided that the debtor company has been provided with 21 days in which to offer a payment 
proposal.

•  Forfeiture – Until 25 March 2022, a commercial landlord’s right of re-entry or forfeiture for non-
payment of rent will continue to be suspended. A proposed arbitration scheme is due to be 
introduced in due course to deal with accrued commercial rent debt.

•  CRAR - Until 25 March 2022, the minimum period during which net unpaid rent must be outstanding 
before CRAR can be exercised by commercial landlords is 554 days.

•  Suspension of Wrongful Trading – the previous temporary suspension in the application of the 
wrongful trading rules ceased on 1 July 2021 and, consequently, directors of companies in financial 
difficulties must remain fully alert to their duties and potential personal liability.

•  Prohibition on Ipso Facto Clauses - suppliers are prevented from withholding their supplies to 
customers which are going through a rescue process, but safeguards are in place to ensure that 
continued supplies are paid for and suppliers can be relieved of the requirement to supply if it 
causes hardship to their business.

•  Moratoria, Restructuring Plans and CVAs – there have been a number of recent high-profile cases 
concerning these restructuring processes and we expect further cases to arise as the Government’s 
support is withdrawn.

•  Company Directors Disqualification Act 1986 – there are Parliamentary proposals in play to extend 
the investigation, and potential disqualification, of directors to directors of dissolved companies 
without first restoring those companies to the register.
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Statutory Demands and Winding-up Petitions 

CIGA 2020 introduced a blanket ban on presenting a winding-up petition on or after 27 April 2020 based 
on a statutory demand served between 1 March 2020 and 30 September 2021. In addition, temporary 
restrictions were introduced on the presentation of a winding-up petition based on a company’s inability 
to pay its debts. These restrictions prevented a creditor from presenting a winding-up petition unless it 
had reasonable grounds to believe that either: 

(a) Covid-19 had not affected the debtor company financially; or 
(b) the debtor company was unable to pay its debts regardless of the financial effect of Covid-19. 

These temporary restrictions are being phased out from 1 October 2021 and new measures are being 
introduced to taper off the protections currently afforded to companies. It is hoped that this will prevent 
a cliff-edge removal of restrictions which will help companies, in particular smaller companies, to get 
back on their feet and trade their way back to financial health before creditors can pursue a winding-up 
petition against them, while not preventing creditors owed substantial amounts of money from using this 
route to pursue these debts. 

The position from 1 October 2021 

The aforementioned measures are being replaced with the following new measures from 1 October 
2021 until 31 March 2022. 

Firstly, it will once again be possible to present a winding-up petition on the basis that a company has 
failed to satisfy a statutory demand. 

Secondly, the existing restrictions on presenting winding-up petitions are being eased. In short, from 1 
October 2021, a creditor can present a petition to court for the winding-up of a debtor company subject 
to the following four conditions: 

•  Condition A: the creditor is owed a debt by the company (a) the amount of which  is liquidated, (b) 
which has fallen due for payment, and (c) which is not an excluded debt (namely rent or any other 
payments that are due under a relevant business tenancy where the debt is unpaid by reason of a 
financial effect caused  by Covid-19); 

•  Condition B: the petitioning creditor has issued a written notice of the debt to the company which 
contains (a) a statement that the petitioning creditor is seeking proposals for payment of the 
outstanding debt and (b) that, if the company has not made a payment proposal satisfactory to the 
creditor within 21 days of delivery of the written notice, the petitioning creditor intends to petition 
for the company’s winding up. It should be noted that this 21-day period can be shortened by an 
application to the court; 

•  Condition C: 21 days have passed since the Condition B notice was delivered and the company has 
not made a proposal satisfactory to the creditor for the payment of the debt; and 

•  Condition D: the debt owed to the petitioning creditor is for £10,000 or more. 

A creditor seeking to present a winding-up petition should be aware of the re-introduction of statutory 
demands. Failure of the debtor to settle a statutory demand after three weeks gives rise to a presumption 
that the debtor is insolvent for the purposes of a winding-up petition. It should be noted, therefore, that 
a creditor will now be able to serve a statutory demand and give notice of the intention to present a 
winding-up petition at the same time. The three-week time period for the statutory demand and 21-day 
notice period for the winding-up petition will run concurrently and, at the expiry of this period without pay
ment of the debt demanded having been paid, the debtor will be presumed to be insolvent and the credi
tor can present a winding-up petition. 

Debtor companies in financial difficulty should be made aware that they will, once again, be vulnerable to 
statutory demands (and winding-up petitions if they owe £10,000 or more). Additionally, debtor companies 
should note that the requirement that a creditor invites a proposal from them for the repayment is 
intended to encourage communication between debtors and creditors. However, a creditor will ultimately 
have discretion to decide whether any proposal made to it is acceptable in the circumstances. 
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Forfeiture of Leases of Commercial Premises

CVA 2020 contains express protections for business tenancies that restrict a landlord’s ability to forfeit a 
lease during the relevant period, which originally ran from 26 March 2020 and was recently extended to 
25 March 2022 in England and Wales (the “Relevant Period”).

During the Relevant Period, the following restrictions will apply in relation to relevant business tenancies:

• a right of re-entry or forfeiture for non-payment of rent may not be enforced;
•  no conduct by or on behalf of a landlord is to be regarded as waiving a right of re-entry or forfeiture 

for non-payment of rent, unless the landlord gives an express waiver in writing; and
•  any High Court or County Court possession order must ensure that the tenant does not have to give 

possession before the end of the Relevant Period.

Although substantive details have not yet been given, the Government has published a policy statement 
on a proposed arbitration scheme in relation to accrued commercial rent debt. Primary legislation will 
be introduced:

•  to legislate to ringfence commercial rent debt accrued from March 2020 during the pandemic by 
businesses affected by enforced closures;

•  to set out a process of binding arbitration to be undertaken between landlords and tenants. This 
is intended to be a last resort to be used when negotiations have failed and a resolution, such as 
waiving some of the amount due or agreeing a longer-term repayment plan, cannot be reached; and

•  prior to legislating, to publish the principles that will be embodied in the legislation in a revised Code 
of Practice to allow landlords and tenants time to negotiate on that basis.

This proposed scheme highlights that the Government is keen to encourage landlords and tenants 
to reach commercial agreements as to the repayment of arrears of rent and associated debts before 
resorting to re-entry or forfeiture.

Commercial rent arrears recovery (“CRAR”)

The extension of the Relevant Period as noted above also automatically applies to continue to restrict 
landlords’ ability to pursue the process of CRAR pursuant to the Tribunals, Court and Enforcement Act 
2007. The minimum period during which net unpaid rent must be outstanding before CRAR can be used 
is now 554 days.

Suspension of Wrongful Trading 

Directors are under a statutory duty to exercise reasonable care and skill in the management of their 
company. When a company is in the “zone of insolvency”, its directors have a duty to act primarily in the 
interests of its creditors rather than its shareholders. 
 
It is the responsibility of the directors to know whether their company is at risk of trading while insolvent. 
This will involve taking into account a variety of considerations, not least comprehensive and up-to-date 
financial and commercial trading information. The test of insolvency is assessed both with regard to the 
company’s balance sheet position and also its ability (actual and expected) to pay its debts as and when 
they fall due. 

Directors can be held personally liable for the debts of the company in circumstances where they have 
been responsible for allowing the company to trade while insolvent. This is known as wrongful trading. 

As the impact of the pandemic caused great uncertainty around trading conditions and prospects, 
the statutory provision governing liability for wrongful trading was temporarily suspended under CIGA 
2020 between 1 March 2020 and 30 September 2020 and, then again, between 26 November 2020 
and 30 June 2021 with the aim of allowing companies to continue trading where they would, but for 
the pandemic, otherwise be viable and while directors took the time to understand the impact of the 
pandemic and what this might mean for the future of their companies. 

However, this temporary suspension in the wrongful trading regime ceased on 1 July 2021. Accordingly, 
directors of companies in financial difficulties need to be fully aware of their obligations with regard to 
avoiding wrongful trading and the potential personal liability which it entails. 

https://www.gov.uk/government/publications/resolving-commercial-rent-arrears-accumulated-due-to-covid-19/supporting-businesses-with-commercial-rent-debts-policy-statement
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Prohibition on Ipso Facto Clauses 

CIGA 2020 introduced a prohibition on termination (or “ipso facto”) clauses that purport to apply when a 
company enters an insolvency procedure, a moratorium or begins a restructuring plan. The prohibition 
prevents suppliers from relying on provisions entitling them to cease making supplies where a customer 
company is going through a rescue process and includes safeguards to ensure that continued supplies 
are paid for. However, suppliers can be relieved of the requirement to supply if it causes hardship to their 
business. Qualifying “small suppliers” were exempt from the obligation to continue making supplies until 
30 June 2021 so that they could protect their business if necessary, but this exemption has now ended. 

Statutory Moratorium 

The new statutory moratorium introduced by CIGA 2020 is a free-standing tool and not linked to any 
particular insolvency procedure. It is a mechanism whereby certain creditor enforcement or other legal 
actions are restricted for a period of time, usually to buy breathing space to explore rescue options. 
The company’s management remains in control of the company, but a licensed insolvency practitioner i
s appointed to act as a “monitor” to provide some oversight and safeguards for creditors. 

Recent Insolvency Service statistics show that, as at 31 August 2021, only 13 companies had obtained a 
moratorium. Such a modest take up rate for moratoria is no doubt due to the short-term nature of the 
moratorium (which lasts 20 business days initially, although extensions are possible), the types of debts 
that are excluded from their scope (such as bank debt) and various other requirements and formalities. 
In practice, it appears that a moratorium is most likely to be useful when all the main stakeholders in 
a distressed company have already agreed some form of restructuring, but a further short period of 
protection is required to enable matters to be finalised. 

Restructuring Plan 

The new restructuring plan, also introduced by CIGA 2020, allows a company in financial difficulty to 
propose a compromise or arrangement with certain creditors, or classes of creditors, or members, or 
classes of members in order to restructure its affairs. Restructuring plans have significant similarities to 
the existing scheme of arrangement process. 

The restructuring plan is available to both solvent and insolvent companies (including overseas companies) 
satisfying two conditions: 

•   the company has encountered, or is likely to encounter, financial difficulties that are affecting, or will 
or may affect, its ability to carry on business as a going concern; and 

•  a compromise or arrangement is proposed between the company and either (a) its creditors or any 
class of them or (b) its members or any class of them, and the purpose is to eliminate or reduce the 
effect of any such financial difficulties.

As with a scheme of arrangement, the process to approve a restructuring plan entails an application 
being made to court to summon a meeting of creditors or members (or classes of each), followed by the 
meeting itself and an application to court to sanction the restructuring plan as voted on by such creditors 
or members. 

In essence, if 75% in value of the creditors/members (or classes of each, as relevant) agree a restructuring 
plan, the court may sanction it. If there are dissenting creditors/members (or classes of each, as relevant), 
the court can still sanction the plan if:

•  the court is satisfied members of the dissenting class would not be any worse off than in the event of 
the relevant alternative and the plan is fair and reasonable; and

•  the compromise has been agreed by 75% in value of a class of creditors or members who would 
receive a payment or have a genuine economic interest in the company.

Once sanctioned, a restructuring plan binds all creditors or members of the company, even those who 
might have objected and been “crammed down” by the process.
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The Insolvency Service’s latest statistics show that, as at 31 August 2021, nine companies had used 
the restructuring plan. Virgin Atlantic Airways and PizzaExpress were the first two companies to take 
advantage of the new plan. It wasn’t until early 2021 when the DeepOcean group restructuring plan 
proposal involved the application of the cross-class cram down mechanism, ensuring that the plan in 
that case was sanctioned by the court notwithstanding the fact that one class of creditor (the unsecured 
creditors) did not vote in favour with the requisite 75% majority. The cross-class cram down mechanism 
was later used again in the Virgin Active restructuring plan.

However, such a low take up rate in the use of restructuring plans indicates that they will only likely be of 
relevance to much larger companies (as has proven to be the case with schemes of arrangement).

Company Voluntary Arrangements 

A company voluntary arrangement (“CVA”) is another restructuring tool available to a company to allow it:

• to settle debts by paying only a proportion of the amount that it owes to creditors; or
• to come to some other arrangement with its creditors over the payment of its debts.

The approval of a CVA proposal (or any modification of it) by the company’s creditors requires a vote in 
favour by at least 75% (by value) of the creditors who vote on it. There is a further condition that no more 
than 50% (by value) of any creditors who vote against the proposal (or a modification of it) are creditors 
who are unconnected with the company.

Once approved, a CVA binds all the unsecured creditors of a company who were entitled to vote on the 
CVA proposal including those who did not receive notice of it or who voted against it. Once bound by a 
CVA, a creditor is prevented from taking any action against the company which is prohibited by the terms 
of the CVA.

Whilst not new, CVAs have continued to be a battleground between financially distressed companies and 
their creditors, but particularly landlords. More recent decisions concerning challenges against CVAs, such 
as with the New Look and Regis cases, demonstrate the continuing struggles of commercial landlords to 
justify their views that the landlord community continues to be unfairly prejudiced by CVAs that are often 
solely, or largely, directed at them whilst other creditors are less impacted (or unaffected altogether). 

As the Government continues to lift the temporary support measures introduced to help companies 
survive the Covid-19 pandemic, we expect to see an increase in the use of moratoria, restructuring plans 
and CVAs and it will be interesting to see how the legal landscape for them continues to develop.

The Ratings (Coronavirus) and Directors Disqualification (Dissolved Companies) Bill (the “Bill”)

The Bill is currently being considered in the House of Lords and is expected to become law in late 2021 
or early 2022.

Currently, it is not possible for the conduct of former directors of dissolved companies (which had not 
previously been through an administration or liquidation) to be investigated by the Insolvency Service 
pursuant to the Company Directors Disqualification Act 1986 (“CDDA 1986”) without first restoring the 
company to the register. 

By comparison, the conduct of all directors of companies which have been placed into an insolvency 
process (liquidation or administration) will be considered by the appointed officeholder and can lead to 
investigations being made under the CDDA 1986 and, potentially, to disqualification.
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The aim of the extension of the disqualification regime to directors of dissolved companies is to discourage 
the use of the strike off and dissolution process as a means of avoiding the scrutiny which a formal 
insolvency process brings. There seems likely to be a particular focus on examining those companies 
which took on Government-backed loans (such as CBILS and bounce back loans) and where there might 
be grounds for suggesting that the directors concerned were driven by improper motives in so doing. 
Should the Bill become law, the Insolvency Service will have the power, without it being necessary to first 
restore the company to the register:

•  to investigate the conduct of directors of dissolved companies (even if they have not been subject to 
insolvency proceedings); and

•  to bring disqualification proceedings against them under the CDDA 1986 which could ultimately result 
in disqualification from acting as a director for between two and 15 years.

It appears that the Bill’s key provisions will have retrospective effect, although how far back this will apply 
is unclear at present. Directors of companies that have been, or will in the future be, struck off and 
thereafter dissolved will need to be aware that their conduct could be investigated and, if they are found 
to have acted in an improper manner, that they could be open to disqualification or other claims under 
the CDDA 1986 or the Insolvency Act 1986.

Should you have any questions arising from this roundup note or require any advice concerning a specific 
situation, please contact Brett Israel or Eleanor Mill of our Business Restructuring Group. 
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