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The Covid-19 pandemic is creating unprecedented 
challenges for businesses across the world. 

We are working alongside our clients to provide 
updates on the issues you are facing as the situation 
unfolds. Below is a summary of the key developments 
– including UK Government response measures – from 
the following MH practice areas:

1. Banking & Restructuring (pages 3-5)

2. Commercial (page 6)

2. Corporate (page 7)

3.  Employment (page 8)

The effect of Covid-19 on the business community and 
the legal and regulatory response to it is changing daily. 

The content of this update is accurate as at the 
date of publication but may be superseded. 

If you are unsure as to the latest position on any 
particular issue, please follow up-to-date governmental 
advice and feel free to contact a member of the 
Marriott Harrison team (see details on page 9).

Our Managing Partner has the following message for 
our clients:.
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Marriott Harrison has been helping our clients address 
the challenges that Covid-19 has presented since the 
outbreak started. Our priority has remained to continue 
to provide quality service and advice to our clients while 
protecting the health and wellbeing of our staff and those 
with whom we work. We are open for business and 
operating normally.   

As the situation evolves, we want you to be fully aware of 
our commitment to helping you continue to achieve your 
objectives. We are following the advice from the relevant 
government and health authorities and have successfully 
implemented a number of business continuity initiatives. 
In particular, our IT infrastructure enables our lawyers and 
support teams to work remotely and is working well, so 
please contact us as you normally would.  As a testament 
to our adaptability, since mid-June this year we have been 
successfully conducting our annual Summer Vacation 
Scheme for prospective trainee solicitors virtually.  

We continue to develop a ‘return to office’ plan in line 
with government advice.

Thank you for your ongoing support. We wish you, our 
friends, the very best through this challenging time.

hugh.gardner@marriottharrison.co.uk 
DDI: +44 (0)207 209 2042 
M: +44 7767 477674

HUGH GARDNER 
MANAGING 
PARTNER
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Suspension of strike off activity by Companies 
House

Companies House has made an exception to the 
suspension of strike off activity.  From 1 June 2020, where 
Companies House’s law enforcement partners have 
concluded that companies are no longer in operation 
following an investigation, the Registrar will continue 
with strike off action for those companies.

The High Court has granted an injunction 
restricting the presentation of a winding-up 
petition granted on the basis of the Corporate 
Insolvency and Governance Bill (prior to the 
Corporate Insolvency and Governance Act 2020 
receiving Royal Ascent on 25 June 2020).

The High Court has granted an injunction restricting 
the presentation of a winding-up petition in respect of a 
company that had failed to pay rent and service charge 
on its premises due to the Covid-19 pandemic. The 
decision was based on the restriction under Schedule 
10 to the Corporate Insolvency and Governance Bill 
(the Bill), even though the Bill had not yet been enacted.

The court held that the following circumstances meant 
that it could take into account the likelihood of the 
change in the law represented by Schedule 10 to the Bill 
and grant the injunction:

•  It would be unlikely that the winding-up petition would 
be heard before the Bill was enacted. 

•  Once the Bill was enacted, the court would have 
to consider, on the hearing of the petition, whether 
Covid-19 has had a financial effect on the debtor, 
and if not, whether the company would have been 
unable to pay its debts even if Covid-19 had not had a 
financial effect on the company.

•  On the facts, there was a strong case that Covid-19 
had had a financial effect on the company before 
the presentation of the winding-up petition, and that 
the facts on which the petition was based would not 
have arisen if Covid-19 had not had a financial effect 
on the company. Therefore, on this basis, a winding-
up petition would not result in the court making a 
winding-up order.
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1. Banking & Restructuring
A second High Court judgment has followed, expanding 
on the previous decision by clarifying where the 
evidential burdens lie and the thresholds that need 
to be met. It was found that the evidential burden of 
showing that Covid-19 has had a financial effect on the 
company before the presentation of the petition was 
on the debtor company, although this was intended to 
be a low threshold. However, it would be down to the 
petitioner to show that that the ground on which the 
petition was based would apply even if COVID-19 had 
not had a financial effect on the company. 

Re A Company (Injunction to Restrain Presentation of 
Petition) [2020] EWHC 1406 (Ch)
Re A Company [2020] EWHC 1551 (Ch)

More than one million businesses are being 
supported by Government lending schemes

According to statistics published by HM Treasury, 
the banking and finance industry has supported over 
one million businesses (one in six of the UK’s private 
sector businesses) through the three government-
backed lending schemes in just over three months. 
This shows that significant steps have been taken by 
lenders to ensure viable businesses have access to the 
help they need to get through these challenging times, 
including other forms of support, such as working capital 
extensions, overdraft extensions and capital repayment 
deferrals.

Over one million facilities worth £42.9 billion have 
been approved through the Coronavirus Businesses 
Interruption Loans Scheme, Bounce Back Loan Scheme 
and Coronavirus Large Business Interruption Loan 
Scheme.

£29.5 billion of Bounce Back Loans have been approved 
so far, reaching around 967,000 businesses. £11.1 billion 
of loans under the Coronavirus Businesses Interruption 
Loans Scheme have been approved, totalling around 
52,000 facilities. Under the Coronavirus Large Business 
Interruption Loan Scheme, 359 companies have received 
loans totalling £2.3 billion.
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New CPR 55.29 to extend stay on CPR 55 
possession proceedings and enforcement until 
23 August 2020

Part 55 of the CPR is to be amended to insert a new, 
temporary rule which provides that possession and 
enforcement proceedings by way of a writ or a warrant 
for possession are stayed until 23 August 2020. The 
new rule, CPR 55.29, came into force on 25 June 2020, 
when the current stay imposed by Practice Direction 
51Z came to an end.

CPR 55.29 will apply to proceedings that were stayed 
immediately prior to 25 June 2020 or that are brought 
between 25 June 2020 and 22 August 2020.

CPR 55.29 further provides that the following apply:

•  A claim may be brought notwithstanding that it may 
be stayed; and

•  For the purposes of the application of the CPR to 
proceedings that are stayed by CPR 55.29, time does 
not run and the court is not required to give any 
notice.

CPR 55.29 will not apply to the following:

•  A claim against trespassers to which CPR 55.6 
applies;

•  Proceedings under the interim possession order 
procedure;

•  An application for case management directions that 
are agreed by all parties; and

• A claim for injunctive relief.
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1. Banking & Restructuring (cont)

Lord Chancellor approves new IPD and an 
amendment to the 2018 Insolvency Proceedings 
PD  

On 3 July 2020, the Lord Chancellor approved a new 
Insolvency Practice Direction and an amendment to the 
Insolvency Proceedings Practice Direction 2018 (2018 
Practice Direction), which take account of changes 
pursuant to the Corporate Insolvency and Governance 
Act 2020 (the Act).

New Insolvency Practice Direction

The new Practice Direction contains provisions ensuring 
that a winding-up petition will remain private unless and 
until a judge has decided that the inability to pay the debt 
is not as a result of Covid-19. The Practice Direction’s 
commencement date was 26 June 2020.

Amendment to the 2018 Practice Direction

New sub-sections (6) and (7) have been added to 
paragraph 3.3 of the 2018 Practice Direction to make 
clear that:

•  applications for orders concerning moratoria 
contained in Chapters 1 to 6 of the Act; and

•  applications for orders concerning the protection of 
supplies of goods and services may be listed before 
a High Court Judge or ICC Judge but, subject to 
certain specified exceptions (see paragraph 3.4), not 
before a District Judge.

Companies House moratorium forms

The forms for limited companies and limited liability 
partnerships (LLPs) in relation to the new moratorium 
under the Corporate Insolvency and Governance Act 
2020 have been published by Companies House and 
can now be found here.
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Final Government amendments made to the 
Corporate Insolvency and Governance Bill 
ahead of Royal Ascent on 25 June 2020

The Corporate Insolvency and Governance Act 2020 
(the Act) received Royal Ascent on 25 June 2020. Prior 
to this, various concerns had been raised by the House 
of Lords Constitution Committee and the House of 
Lords Delegated Powers and Regulatory Reform Select 
Committee in respect of various drafting aspects of the 
Corporate Insolvency and Governance Bill (the Bill). 
These included concerns in relation to:

•  the fast-tracking of the permanent measures 
contained in the Bill;

•  the application of the retrospective measures 
contained in the Bill; and 

•  the inclusion of provisions which allow the 
modification of “all corporate insolvency or 
governance legislation” using the ‘made affirmative 
procedure’, meaning changes to the law can be 
made immediately and only require parliamentary 
approval afterwards.

Due to the intense scrutiny the Bill had faced, the 
Government had been under pressure to mitigate 
certain aspects of it, and the following final Government 
amendments were made in response to these concerns:
 
•  the removal of the ability for lenders to a company 

in a moratorium procedure to obtain a super-
priority position for their debt in a subsequent 
insolvency process by accelerating that debt during 
the moratorium;

•  the provision to the Pensions Regulator and the 
Board of the Pension Protection Fund of rights to 
receive notifications and information and to challenge 
director and monitor conduct in the moratorium;

•  the revival of the Government’s power to regulate 
pre-pack sales to connected persons until 30 June 
2021;
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1. Banking & Restructuring (cont)

•  the restriction of Government powers to amend 
the documentation required when applying for or 
extending the moratorium;

•  the extension of all temporary provisions to 30 
September 2020, albeit still extendable in six-month 
increments. A new restriction on extension of the 
temporary provisions requires the Secretary of State 
to consider it reasonable to do so to mitigate an 
effect of coronavirus;

•  the qualification of the wide power for the Secretary 
of State to temporarily amend corporate insolvency 
or governance legislation to mitigate the effect of 
coronavirus so that the Secretary of State must be 
satisfied that the need for the provisions is urgent. 
There will also be a new absolute time limit of two 
years following Royal Assent for extensions to this 
power; and

•  the introduction of the “made affirmative” procedure 
for more of the future regulations. This is a potential 
concern as this procedure (unlike the previously 
proposed “negative resolution” procedure or 
“affirmative procedure”) allows made regulations to 
be in force for a substantial period before scrutiny by 
Parliament.

The Government largely rejected the changes proposed 
subject to minor concessions around the length and 
conditions for the exercise of delegated powers; it 
actually proposed to increase the use of the made 
affirmative procedure for delegated legislation. 

The Government also refused to change its stance on 
the retrospective aspects and has confirmed that the 
presumption against a director’s liability for wrongful 
trading for the period between 1 March 2020 and (now) 
30 September 2020 is completely non-rebuttable. 

The final amendments do address some of the particular 
concerns; however, the amendments are limited. There 
is no attempt to prevent lenders from accelerating 
their debt during the moratorium and the width and 
unevenness of the exclusions from eligibility for a 
moratorium for parties to capital market arrangements 
have not been addressed.
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Covid-19 and Force Majeure: A Potential 
Second Wave?

At the start of the pandemic, the unprecedented 
circumstances meant that some businesses relied on 
force majeure provisions in their contracts to either end 
or excuse performance of their contractual obligations. 
We discussed the general requirements to rely on the 
relief offered by force majeure in our previous update 
here.

Guidance for existing contracts

The easing of lockdown restrictions globally has seen 
some countries experience another surge in the 
number of Covid-19 cases. With the potential threat 
of a Covid-19 second wave looming, businesses may 
wonder if they are able to rely on the same force 
majeure provisions in their existing contracts to excuse 
or end obligations they may have only recently resumed 
performing. Ultimately, the availability of force majeure 
relief is dependent on the specific provisions of each 
contract and the circumstances the parties are in. 
Businesses seeking to understand their position should, 
however, broadly consider the following key points:

•  Trigger – the trigger event for a second force 
majeure relief might not be the same as the trigger 
for the first wave. For example, the relevant force 
majeure provision might require that a party is 
prevented from performing all its contractual 
obligations before it applies. If a second wave only 
partially prevents the performance of a party’s 
obligations, the parties will not be able to rely on 
this provision to obtain relief.

•  Notification – businesses should assess when the 
force majeure relief related to the first wave of 
the Covid pandemic (if applicable) ends. Standard 
force majeure provisions usually provide that relief 
will continue only for so long as performance of 
the contract is prevented, hindered or delayed. 
Assessing this will be crucial to establish whether 
the party seeking protection is required to notify 
the other party that any second wave is a new force 
majeure event or whether it can be regarded as the 
continuation of the force majeure event caused by 
the first wave.
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2. Commercial 
•  Mitigation – to rely on force majeure relief in this 

scenario, a party will need to show that it has taken 
reasonable steps to mitigate against the impact of a 
Covid-19 second wave on its contractual obligations. 
Given that warnings from scientists and governments 
about the potential for a second wave of the pandemic 
are well-documented, businesses are unlikely to be 
able to rely on the same mitigating measures taken for 
the first wave at the time when the effects of Covid-19 
were unprecedented. Businesses should therefore start 
the preparation of any additional mitigating measures 
now as such warnings are likely to result in parties 
being held to higher standards of mitigation.

•  Termination – force majeure provisions often 
permit one or either party to terminate the contract 
if the force majeure event prevents contractual 
performance for a significant period. Businesses 
looking to terminate their contracts on the basis of 
a second wave should take particular care over the 
timing of any such termination to avoid the pitfall of 
unlawfully terminating the contract in instances where 
force majeure does not apply. Conversely, businesses 
looking to avoid termination of their contracts should 
be ready to re-negotiate their contractual terms 
before a second wave hits in order to ensure they 
are adequately protected against this risk. 

Guidance for new contracts

Parties entering into new contracts should try to 
take a collaborative approach and expressly address 
the possibility of a second wave, related government 
restrictions and their impact on each party’s obligations. 
This may include drafting specific wording in the force 
majeure provisions to account for the possibility of a 
second wave, the relevant trigger events and the extent 
of relief offered.  

Overall, businesses should avoid assuming that existing 
force majeure provisions will adequately address, or 
indeed protect them in the event of, a Covid-19 second 
wave. Businesses should revisit contractual provisions in 
current contracts and consideration should be given to 
whether any force majeure relief will apply in light of the 
key points above. From a practical perspective, businesses 
should take steps now to mitigate the impact of a second-
wave of restrictions and seek to take a cooperative 
approach to the re-negotiation of contractual terms 
if necessary. 
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3. Corporate
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Future Fund Extended 

The UK Government’s Future Fund has been extended 
so that businesses whose parent companies are 
established outside the UK because they participated in 
non-UK based accelerator programmes will be eligible 
for support.

What is the Future Fund?

The UK Government’s co-investment “Future Fund” 
was launched on 20 May 2020 and is the scheme 
under which the UK Government has pledged to match 
private investment with state-backed convertible loans 
ranging from £125,000 to £5 million. As at 28 June, the 
Future Fund has approved over £320.6m of convertible 
loans to 322 innovative businesses across the UK. 
Marriott Harrison has advised on several Future Fund 
investments since its inception.

Up until 30 June 2020, in order to qualify, companies 
needed: 

• to be UK-registered;
• have a ‘substantive economic presence’ in the UK; and
•  have raised at least £250,000 from private investors in 

the last five years.

What has changed?

On 30 June 2020, the Chancellor of the Exchequer 
announced that the above eligibility criteria have been 
expanded. Now, a non-UK ultimate parent company of 
a corporate group which participated in an accelerator 
programme on or before 19 April 2020 may be eligible 
for the Future Fund, provided that the overseas company 
has satisfied the following criteria:

•  the company has raised at least £250,000 in equity 
from third-party investors in previous funding rounds 
in the last five years;

•  if the company is a member of a corporate group, it 
must be the ultimate parent company;

 •  the company is the equivalent of a UK limited company 
in the relevant non-UK jurisdiction;

•  the company does not have any of its shares or other 
securities listed on a stock exchange or listing venue;

•  it participated in an accelerator programme on 
or before 19 April 2020 and participation in the 
accelerator mandated incorporation of the ultimate 
parent company in a non-UK jurisdiction;

•  if the company’s group (or any entity within the 
group) was in existence before the company was 
incorporated, the ultimate parent company of the 
group (or the sole entity, if applicable) must have been 
incorporated in the UK;

•  the company is the ultimate parent company of a 
group which has:

 •  half or more of its employees based in the 
UK; or

 • half or more of its revenues from UK sales,

•  it is the ultimate parent company of a group which 
contains at least one subsidiary operating company 
incorporated in the UK on or before 31 December 
2019; and

•  the Company received investment from the accelerator 
programme on or before 19 April 2020.

Comment

Accelerator programmes are an important resource 
for start-ups as they provide intensive and time-limited 
support and aim to facilitate businesses’ growth and 
investment readiness. However, many accelerator 
programmes based outside the UK – including leading 
accelerators in Silicon Valley such as Y Combinator – 
require businesses to incorporate a non-UK based 
parent company in order to join their programme. 
Up until now, this has meant that some of the fastest-
growing companies with UK businesses may have been 
ineligible for Future Fund support.

The Future Fund has already exceeded the initial 
£250m first allocated by the Treasury and the number 
of applications continues to rise sharply. These eligibility 
changes are welcome because they will allow a larger 
number of companies to apply for funding and will help 
to service the strong demand.
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Virtual Employment Roundtables

Our employment team are hosting three virtual 
‘roundtable’ events in July:

1.  Post-lockdown issues – furlough and more  
Wednesday 15th July, 2pm. 

This session will cover:

• furloughing
• turning on and off;
• holiday;
• impact on bonus;
• notice and redundancy calculations;
• flexible furlough;
•  whistleblowing – Coronavirus Job Retention Scheme 

risks; and
• share options.

Click here to register for this session

2.  Employment restructuring – mitigating 
redundancy risk | Wednesday 22nd July, 2pm.

 This session will cover:

• furlough and redundancy;
• identifying when collective consultation required;
•  structuring redundancy programmes to mitigate 

employment risk;
• key requirements for fair redundancy process; and
•  identifying and mitigating risk – maternity, 

discrimination and TUPE

Click here to register for this session.
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4. Employment
3.  Social distancing in the workplace – key 

employment and health and safety issues | 
Wednesday 29th July, 2pm. 

This session will cover:

• duty of care to employees;
• training staff on requirements of social distancing;
• making channel available for staff to report issues;
• culture of compliance from managers;
• working from home by rotation;
• flexible working to avoid busy travel times;
• staying on top of changing government guidance; and
•  long term impact - working from home and flexible 

working.

Click here to register for this session.

The sessions are aimed at HR directors and anyone 
with responsibility for HR. There will be an opportunity 
to participate and to ask questions, but of course no 
requirement to do so.
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The Marriott Harrison Covid-19 Team
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