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The Covid-19 pandemic is creating unprecedented 
challenges for businesses across the world. 

We are working alongside our clients to provide 
updates on the issues you are facing as the situation 
unfolds. Below is a summary of the key developments 
– including UK Government response measures – from 
the following MH practice areas:

1. Banking & Restructuring (pages 3-4)

2. Commercial (pages 5-6)

2. Corporate (pages 7-8)

3.  Employment (page 9)

The effect of Covid-19 on the business community and 
the legal and regulatory response to it is changing daily. 

The content of this update is accurate as at the 
date of publication but may be superseded. 

If you are unsure as to the latest position on any 
particular issue, please follow up-to-date governmental 
advice and feel free to contact a member of the 
Marriott Harrison team (see details on page 10).

Our Managing Partner has the following message for 
our clients:.

MH COVID-19 UPDATE  

Wednesday, 3 June 2020    

As the Covid-19 outbreak continues to evolve, I want to 
reassure you that our priority is to continue to provide 
quality service and advice to our clients while protecting 
the health and wellbeing of our staff and those with 
whom we work. We are open for business and operating 
normally except for in-person meetings, which we are 
carrying out by videoconference facilities.

“We are open for business 
and operating normally.”
 
We want you to be fully aware of our commitment to 
helping you continue to achieve your objectives during 
this difficult period. We have been following and 
will continue to follow the advice from the relevant 
government and health authorities and have successfully 
implemented a number of business continuity initiatives. 
In particular, our IT infrastructure enables our lawyers 
and support teams to work remotely and is working 
well. We are confident our technology will continue to 
enable us to deliver the same high level of service, so 
please continue to contact and use us as you normally 
would.

Thank you for your continued support. We wish you, 
our friends, the very best through this challenging time.

hugh.gardner@marriottharrison.co.uk 
DDI: +44 (0)207 209 2042 
M: +44 7767 477674

HUGH GARDNER 
MANAGING 
PARTNER
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Court of Appeal finds stay of possession 
proceedings imposed by Practice Direction 51Z 
also applies to appeals from possession orders

Further to the matter of Arkin v Marshall and another 
[2020] EWCA Civ 620, in which the Court of Appeal 
held that the stay imposed by Practice Direction 51Z 
(PD 51Z) is lawful and can only be lifted in exceptional 
circumstances, the same judiciary has held in London 
Borough of Hackney v Okoro [2020] EWCA Civ 681 that 
the stay on possession proceedings imposed by PD 51Z 
applies to appeals from possession orders that were 
extant when the stay began.

PD 51Z came into effect on 27 March 2020 in response 
to the Covid-19 pandemic, imposing an automatic stay 
of 90 days on all possession proceedings under CPR 
Part 55.

The question at the heart of this appeal was whether 
the reference to “all proceedings for possession brought 
under CPR Part 55” in paragraph 2 of PD 51Z included 
appeals from possession orders that were extant when 
the stay began, as well as first instance possession claims. 
In this case, the order for possession was made on 24 
January 2020, with permission to appeal granted on 25 
February 2020. The tenant claimed that the appeal was 
stayed under PD 51Z.

The Court of Appeal held that PD 51Z did apply to 
appeals from possession orders that were existing at the 
date it came into force. It was found that the wording of 
paragraph 2 of PD 51Z should be interpreted broadly 
and, as a matter of ordinary language, proceedings are 
still “brought under CPR Part 55”, even when they are 
under appeal. 
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1. Banking & Restructuring
Eligible securities for the Covid Corporate 
Financing Facility

The Covid Corporate Financing Facility (CCFF) 
was launched to provide funding to large corporate 
businesses by purchased commercial paper of up to 
one year. 
On 26 May 2020, the Bank of England provided clarity on 
what constitutes “eligible securities” for the purpose of 
the operation of the CCFF, confirming that the fund will 
purchase the sterling-denominated commercial paper of 
eligible issuers, with the following characteristics:

•  A maturity of one week to 12 months if issued via 
a dealer. Drawings can be rolled while the CCFF is 
open, subject to eligibility;

•  Governed by English law and subject to the jurisdiction 
of the English courts; and

•  Issued directly into Euroclear and/or Clearstream.

Securities issued by a finance subsidiary are required 
to be guaranteed by their parent company in a form 
acceptable to the Bank of England. In addition, the 
Bank of England may not approve any commercial 
paper which has certain non-standard features (such as 
extendibility or subordination). 
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Corporate Insolvency and Governance Bill: power 
to extend period for registering a charge

The Corporate Insolvency and Governance Bill (Bill) 
was published and had its first reading in Parliament on 
20 May 2020. 

A key objective of the Bill is to provide businesses with 
flexibility and breathing space to allow them to continue 
trading and comply with their legal obligations in the 
difficult conditions that have arisen as a result of the 
Covid-19 pandemic. 

Under sections 37 and 38 of the Bill, the difficulties that 
businesses may face in meeting statutory filing deadlines 
for registering a charge are addressed. The Bill provides 
the SoS with the power to extend the period during 
which certain filings must be lodged with Companies 
House, including the period for registering a charge 
under sections 859A or 859B of the Companies Act 
2006. In this case, the extended filing period must not 
exceed 42 days. The powers conferred under section 
37 will expire on 5 April 2021. 
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1. Banking & Restructuring (cont)
Corporate Insolvency and Governance Bill

Further to the above, and as mentioned in a previous 
edition of this update bulletin, the Bill  is a substantial body 
of proposed law and is receiving extensive comment 
from professionals and other interested parties alike as 
we await confirmation of any changes which may be 
proposed to its terms and the date when it is expected 
to receive Royal Assent. 

A copy of the Bill can be found here. If you would like 
to discuss any element of it, and in particular how it may 
impact your business, please do contact us.-

Marriott Harrison LLP, 11 Staple Inn, London WC1V 7QH. T: 020 7209 2000. www.marriottharrison.co.uk4

https://publications.parliament.uk/pa/bills/cbill/58-01/0128/20128.pdf
http://www.marriottharrison.co.uk


Covid-19 and the development of contact tracing 
applications

As lockdown restrictions as a result of the Covid-19 
pandemic are being lifted, the UK government has 
looked to follow other countries in developing contact 
tracing applications (CTAs) to help track and stop the 
spread of Covid-19. As part of the government’s Test 
and Trace Service, announced as recently going live in 
the UK on 28 May, NHSX (the digital unit of the NHS) 
has developed a CTA which is currently being trialled 
in the Isle of Wight.

Understandably, questions have arisen regarding 
the data privacy aspect of such applications and the 
potential for abuse and misuse of personal information. 

Employers’ use of CTAs to re-open businesses

As some businesses begin the process of re-opening, 
employers might be tempted to use CTAs like the 
NHSX CTA to help manage the risks around opening 
up their premises and to mitigate against the potential 
transmission of Covid-19. The government may even 
actively encourage employers to use CTAs considering 
the widespread belief that CTAs will only be effective 
if used on wide-scale basis. 

Although the UK data protection regulator, the 
Information Commissioner’s Office (ICO), has not 
provided clear guidance on how data protection 
legislation will apply to businesses’ use of CTAs, it is 
unlikely that employers will be able to force employees 
or visitors to download CTAs onto their phones and/
or to disclose the results to them. However, as most 
individuals have worked from home for a number of 
weeks, it is likely that many businesses will have already 
been checking-in with their employees and collecting 
data regarding whether an individual has contracted 
or has likely been exposed to the risk of contracting 
Covid-19. It is therefore important that businesses 
understand when they are permitted to process such 
personal data related to health, whether via CTAs 
or directly from the individual. We set out some key 
considerations below:
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2. Commercial 

Processing personal data

In order to lawfully process personal data, businesses 
must have a valid “lawful basis” for processing the 
data under Article 6 of the General Data Protection 
Regulation (GDPR).

There are 6 lawful bases available but, in this context, 
employers will likely look to rely on “legitimate interests” 
as the lawful basis for the processing; for example, it is in 
the employer’s legitimate interests to protect employees 
and prevent the transmission of coronavirus within its 
premises. However, where the interests or fundamental 
rights and freedoms of an employee or visitor override 
the business’ stated legitimate interests, it is unlawful to 
process the data relying on this basis and businesses 
should always review any “legitimate interests” on a 
strict case-by-case basis.
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2. Commercial  (cont)
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Processing “special category” personal data

Data concerning health is deemed as “special category” 
personal data under the GDPR. This is personal data 
that is particularly sensitive in nature and warrants 
further protection. Therefore, in addition to having a 
lawful basis, processing special category data is only 
permitted if a specific condition applies under Article 
9 of the GDPR. In this context, the most appropriate 
condition for employers is likely to be under Article 9(2)
(b) GDPR; that the processing is necessary for carrying 
out obligations under employment. ICO guidance 
notes that this condition is particularly relevant where 
the employer is ensuring the health, safety and welfare 
of employees. Employers can rely on this condition if:

•  the processing is necessary to comply with 
employment law. The employer must be able to 
clearly identify the legal obligation or right and, in 
this instance, “necessary” means the processing is 
reasonable and proportionate to achieve its purpose 
and the employer must not have more data than 
needed;

•  the employer has an appropriate policy document 
in place explaining its compliance with key GDPR 
data protection principles (including the relevant 
condition for the processing); and

•  additional safeguards are implemented such as the 
retention of data processing records

Other considerations

Identifying a lawful basis and condition for the 
processing is only part-way to complying with the data 
protection rules on processing special category data 
and organisations should also:

•  undertake a data protection impact assessment as the 
processing of special category data is more likely to 
result in a high risk to individuals;

•  only process the minimum amount of data necessary 
to achieve their purpose and refrain from collecting 
unnecessary or excessive personal data when 
processing data relating to employees’ or visitors’ 
health; 

•  update and maintain data protection processing 
records, employee / visitor facing privacy notices and 
data retention policies to account for this processing; 
and

•  ensure the data is kept secure and that employee / 
visitor confidentiality is maintained.

We recommend that organisations considering 
using CTAs to manage re-openings (resulting in the 
processing of special category data) ensure that 
appropriate documentation is put in place and that 
they are ready to explain clearly and honestly to their 
workforce and other relevant individuals what personal 
data is going to be collected, why, how and what data 
protection measures they have in place to ensure the 
protection of that personal data.

Information up to date as of 29 May 2020.
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3. Corporate

Marriott Harrison LLP, 11 Staple Inn, London WC1V 7QH. T: 020 7209 2000. www.marriottharrison.co.uk7

Corporate Insolvency and Governance Bill 2020 – 
governance implications for UK companies 

As well as the insolvency-related issues discussed 
above, the current draft of the Corporate Insolvency 
and Governance Bill (Bill) provides a good indication 
of the substantive changes that will be introduced to 
address the practical governance difficulties faced by UK 
companies as a result of the Covid-19 outbreak.  

The key governance measures are summarised below.

Annual General Meetings (AGMs) and other 
meetings

The Bill includes:

•  various measures to make it easier for companies to 
hold meetings during lockdown;

•  a provision to extend the deadline for companies that 
are required by law or their constitution to hold their 
AGM (and, for a public company, the meeting where 
it is due to lay its accounts before members) between 
26 March 2020 and 30 September 2020; and

•  various other temporary measures to ensure 
companies can remain compliant with the UK 
Government’s social distancing guidelines and ban on 
large public gatherings. In particular: 

 •  meetings do not need to be held in a 
particular physical location and may be held 
by electronic means;

 •  the specified quorum can be satisfied without 
members being physically present in the same 
place;

 •  votes can be cast by electronic or other 
means; and

 •  persons attending the meeting have no right 
to attend the meeting in person, to participate 
in meetings other than by voting or to use a 
particular method of voting (such as by show 
of hands).

These measures therefore allow companies to hold 
virtual meetings if they wish to do so.

Public company accounts filings

Public companies must usually file their accounts at 
Companies House within 6 months of the end of their 
accounting period. Under the current draft of the Bill, 
public companies that are due to file their accounts 
after 25 March 2020 and before 30 September 2020 
will have until the earlier of 30 September 2020 and the 
12 month anniversary of the end of their accounting 
period to do so. 

In addition, the Secretary of State is granted powers 
to extend the 6 month filing deadline to 12 months. 
Companies should also note that, since 25 March 2020, 
they have been able to apply to Companies House for a 
3-month extension for filing their accounts.

http://www.marriottharrison.co.uk
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3. Corporate (cont)
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Other Companies House filings

The Bill also allows the Secretary of State to pass 
regulations to make certain other temporary changes 
to various Companies House filings deadlines applicable 
to all companies. These filings include:

• accounts;
• confirmation statements;
• registration of charges; and 
•  notices, such as of change of directors, secretaries or 

persons of significant control.

The period of extension must not exceed 42 days where 
the original deadline was up to 21 days, or 12 months 
where the original deadline was 3, 6 or 9 months.

Comment

The above measures as drafted in the current iteration 
of the Bill are welcomed. It is important to bear in mind, 
however, that public companies with shares admitted to 
trading on public markets are also subject to rules by 
the applicable market regulator. It remains to be seen 
whether such regulators will announce similar proposals 
in relation to accounts filing deadlines. AIM listed 
companies with upcoming accounts filing deadlines are 
currently able to apply for a 3-month extension to file 
their accounts. However, companies listed on the Main 
Market can at present only delay the publishing of their 
annual reports from four to six months after the end of 
the financial year end.  

We will provide a further update once the Bill is enacted 
and we will be monitoring any upcoming financial 
regulatory announcements.
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Employment Law Update: Amendments to 
the furlough scheme

The  furlough scheme will finally close on 31 October 
2020 and it will be gradually wound down over the 
coming months.

One of the key features of the furlough scheme has 
been its binary ‘on/off’ nature. Employees on furlough 
have not been able to undertake any work at all. This is 
changing, as of 1 July, ‘part-time’ furlough will be allowed. 
Further details on how this will work are due to be 
published on 12 June.

From 1 August employers will no longer be able to 
seek reimbursement for employer NICS and pension 
contributions on furlough payments. 

From 1 September the amount an employer can claim 
via the furlough scheme will drop from 80% of salary to 
70%, with employers being required to pay the additional 
10%. From 1 October the government’s contribution 
will drop further, to 60%. 

There is also a new deadline to watch: employees must 
be furloughed for the first time by Wednesday 10 June if 
they are to be furloughed. If an employee has not been 
furloughed by this date, they cannot be furloughed.
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4. Employment

Virtual Roundtables

From mid-June 2020 we will be running three virtual 
‘roundtables’ covering:

•  social distancing in the workplace (including key 
employment and health & safety issues for employers);

•  post-lockdown issues (including updates on the 
furlough scheme and the impact of furlough on 
holidays, share options and bonuses); and

• restructuring and redundancies.

The sessions are aimed at HR directors and anyone 
with responsibility for HR. There will be an opportunity 
to participate and to ask questions, but of course no 
requirement to do so.

Please contact annette.rudduck@marriottharrison.co.uk 
to register your interest in attending and to make sure 
you don’t miss out.
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The Marriott Harrison Covid-19 Team
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