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The Covid-19 pandemic is creating unprecedented 
challenges for businesses across the world. 

We are working alongside our clients to provide 
updates on the issues you are facing as the situation 
unfolds. Below is a summary of the key developments 
– including UK Government response measures – from 
the following MH practice areas:

1. Banking & Restructuring (page 3)

2. Commercial (pages 4-5)

3. Corporate (pages 6-8)

4. Property (pages 9-11)

The effect of Covid-19 on the business community and 
the legal and regulatory response to it is changing daily. 

The content of this update is accurate as at the 
date of publication but may be superseded. 

If you are unsure as to the latest position on any 
particular issue, please follow up-to-date governmental 
advice and feel free to contact a member of the 
Marriott Harrison team (see details on page 12).

Our Managing Partner has the following message for 
our clients:.
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As the Covid-19 outbreak continues to evolve, I want to 
reassure you that our priority is to continue to provide 
quality service and advice to our clients while protecting 
the health and wellbeing of our staff and those with 
whom we work. We are open for business and operating 
normally except for in-person meetings, which we are 
carrying out by videoconference facilities.

“We are open for business 
and operating normally.”
 
We want you to be fully aware of our commitment to 
helping you continue to achieve your objectives during 
this difficult period. We have been following and 
will continue to follow the advice from the relevant 
government and health authorities and have successfully 
implemented a number of business continuity initiatives. 
In particular, our IT infrastructure enables our lawyers 
and support teams to work remotely and is working 
well. We are confident our technology will continue to 
enable us to deliver the same high level of service, so 
please continue to contact and use us as you normally 
would.

Thank you for your continued support. We wish you, 
our friends, the very best through this challenging time.

hugh.gardner@marriottharrison.co.uk 
DDI: +44 (0)207 209 2042 
M: +44 7767 477674

HUGH GARDNER 
MANAGING 
PARTNER
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Loan Schemes

Bounce Back Loan Scheme

A new fast-track loan scheme, known as the Bounce 
Back Loan Scheme, launched on 4 May 2020. Under 
the Bounce Back Loan Scheme, small and medium-
sized UK-based businesses can borrow between £2,000 
and £50,000 if they have been negatively impacted by 
Covid-19. Under the Bounce Back Loan Scheme, the 
Government will provide lenders with a 100% guarantee 
and will cover the cost of any borrower fees or interest 
payments for the first 12 months. Loan terms will be 
up to six years and no repayments will be due within 
the first 12 months. Eligible businesses can apply online 
through a short and simple form and will be able to 
access the cash within days, ensuring small businesses 
which need immediate support will be able to get it as 
quickly and as easily as possible.

Businesses cannot apply if they are claiming under the 
Coronavirus Business Interruption Loan Scheme (CBILS). 
However, if they have already received a loan of up to 
£50,000 under the CBILS and would like to transfer 
it into the Bounce Back Loan Scheme, businesses can 
arrange this with their lender until 4 November 2020. 
Quite how easy this will be to achieve in practice, a 
question arising with most of the schemes rolled out by 
the Government, remains to be seen.

MH COVID-19 UPDATE  

1. Banking & Restructuring

Insolvency Litigation

Re Blackfriars Ltd [2020] EWHC 845 (Ch)

The High Court has refused an application for the 
adjournment of proceedings in Re Blackfriars Ltd 
[2020] EWHC 845 (Ch). A five-week trial of the joint 
liquidators’ claim against the former administrators was 
due to begin in June, but the joint liquidators argued 
that an adjournment was necessary in light of the 
Government’s Covid-19 restrictions.

The approach taken here is likely to be replicated in 
relation to future applications for adjournments of 
trials, and demonstrates that, going forward, trials are 
now unlikely to be adjourned on Covid-19 grounds. 
Therefore, parties in any trial or lengthy hearing listed 
in the next six months should be proactive and co-
operative, seeking to agree on the appropriate remote 
trial platforms, file handling systems and any other 
relevant issues.
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The Brexit Transition Period and Covid-19: 
Implications for commercial contracts 

On 31 January 2020, the UK ceased to be a Member 
State of the European Union (EU) and entered into 
a transition period until 31 December 2020 during 
which the UK remains part of the EU for almost 
all intents and purposes (Transition Period). This 
Transition Period, agreed in the EU-UK Withdrawal 
Agreement, is intended to allow organisations time to 
get their businesses in order before the full effects of 
Brexit are felt while also granting the UK and EU the 
chance to negotiate and finalise post-Transition Period 
arrangements.

The recent Covid-19 outbreak has shaken the 
governments of EU Member States and EU institutions 
and has put further doubt on the possibility of an 
agreement between the UK and EU being reached 
before the end of the already short Transition Period. 
The effects of the Covid-19 pandemic have brought 
uncertainty to what was already a considerably uncertain 
period.

The Withdrawal Agreement provides that the 
Transition Period may be extended by up to two years 
by mutual agreement of the EU-UK Joint Committee. 
Any decision to extend the Transition Period, however, 
must be made before a fast approaching deadline of 1 
July 2020. Despite the disruption caused by Covid-19, 
the UK government has so far appeared determined to 
maintain the current course and relinquish its ties with 
the EU by the end of the year.  

While some businesses’ commercial contracts may have 
already been affected by the UK’s withdrawal from the 
EU, the real litmus test for businesses will be how their 
contracts hold up their commercial relationships and 
address relevant areas of concern once the Transition 
Period comes to an end. With it looking increasingly 
likely that a number issues in the EU-UK negotiations will 
remain undecided by the end of the Transition Period, 
in part due to the current pandemic and part due to 
indications that the current Transition Period will not be 
extended, it is important that businesses take relevant 
action now. 
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2. Commercial 

Businesses need to assess and understand what 
contracts they have in place (or are putting in place) 
and what risks need to be considered to safeguard the 
business once the Transition Period does end.

What effect will the end of the Transition Period 
have on commercial contracts?

The type of contracts which are likely to be impacted 
most heavily by Brexit are those contracts that:

•  have a term that will continue beyond the end of 
the Transition Period (i.e. 31 December 2020, unless 
extended); and

•  cross the EU-UK border (either because a contracting 
entity is based in an EU Member State, the contract 
relies on EU legislation or because it otherwise 
relates to the EU).

Within these types of contracts, businesses should take 
particular care where the contracts:

�1.� have� references� to� the� EU� as� a� defined�
“Territory”. Businesses should be wary to ensure 
that the UK is not unintentionally covered (or not 
covered) by the territorial scope of a contract once 
the Transition Period ends. If the territorial definition 
of the EU covers EU members “from time to time”, 
the UK will be excluded from the definition at the end 
of the Transition Period. In contrast, if the definition is 
a list of countries and the UK is included within such 
list, contractual references to “EU” will continue to 
cover the UK after the end of the Transition Period. 
If it is not clear from the contract whether the UK is 
included in the definition of the EU after the end of 
the Transition Period, the agreement may need to be 
amended ensure clarity on this point. Express clarity on 
the point will be important for future contracts;
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2. have references to UK/EU legislation. Although 
EU legislation will cease to be directly applicable in 
the UK at the end of the Transition Period, the UK’s 
approach is that EU legislation will largely be reflected 
in UK law in the short term. In time, however, these 
EU-derived laws could be repealed or replaced and 
pose long-term issues for the parties where differing 
legal standards arise. Businesses should consider 
whether the contract is bound to legislation as it was 
at the time of the contract being made, or whether 
it accommodates changes to the law. For future 
contracts, it should be made clear how references 
to EU law should be interpreted post-Brexit and the 
mechanisms for dealing with any such applicable law 
changes;

3.  entail the transfer of personal data. The UK
government has confirmed that transfers of personal 
data from the UK to the European Economic Area 
(EEA) will be permitted transfers. However, this 
position will be kept under review. In case of a no-deal 
Brexit, the transfer of personal data from the EEA to 
the UK will only be allowed if certain conditions under 
the General Data Protection Regulation (GDPR) are 
met. To address this, the UK’s data protection regulator, 
the Information Commissioner’s Office (ICO), 
recommends using its “standard contractual clauses”. 
The ICO provides an online tool (available here) to 
help businesses prepare those clauses. For contracts 
that involve the transfer of personal data from the EEA 
to the UK, businesses must incorporate the standard 
contractual clauses into the contracts before the end 
of the Transition Period otherwise they will breach the 
GDPR; and

4. may become impossible or overly burdensome 
to perform. This situation is unlikely to arise on a 
frequent basis but remains important to consider. For 
example, a financial institution may lose passporting 
rights after the end of the Transition Period and would 
therefore be unable to provide financial services either 
to or from the UK. 
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2. Commercial (cont)

A services business may be required to discharge much 
more strenuous and costly compliance procedures 
due to restrictions on free movement. Businesses 
should consider whether the contract should include 
provisions to deal with material changes to a party’s 
ability to perform a contract and whether, for instance, 
a price renegotiation or termination right may be 
appropriate in the event of such scenario.

Suggested actions for businesses to take prior to 
the end of the Transition Period

In order to prepare for the hurdle at the end of 
the Transition Period (and of the pandemic), we 
recommend as practical measures that businesses:

•  conduct an audit of the business – businesses 
should consider how Brexit will potentially affect the 
business as a whole and commercial arrangements 
with third parties;

•  conduct an audit of commercial contracts in place 
and those in the pipeline – businesses should assess 
the potential effect of Brexit before and particularly 
after the end of the Transition Period, bearing in 
mind the specific risk areas referred to above; and

•   renegotiate or consider terminating contracts – where 
Brexit is likely to have an effect on a commercial 
contract, businesses should consider whether to try 
to renegotiate and amend potentially problematic 
terms or to terminate the contract altogether. While 
the consequences of Brexit and result of the EU-
UK negotiations remain unclear, it is likely to be 
preferable to try and renegotiate a contract in first 
instance rather than cut business ties completely.

For more information on variation of contracts, please 
see our Covid-19 update dated 8 April 2020 here.
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3. Corporate
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Contractual interpretation – M&A

Stories of controversy and confusion in respect of 
interpretation of contracts continue to appear regularly 
in the media in the current crisis. Recent disputes have 
included insurers interpreting their policy wording in 
an entirely different light to the lawyers acting for the 
insured, and customers and suppliers reaching different 
conclusions on the meaning of a force majeure clause. 
We expect these matters to continue to receive 
attention as the crisis unfolds and parties seek to protect 
themselves and exploit their contractual rights.

The principles of contractual interpretation in an M&A 
context were recently revisited and applied by Lord 
Justice Phillips in his judgment in Gwynt Y Mor Ofto Plc 
v Gwynt Y Mor Offshore Wind Farm Ltd & Ors [2020] 
EWHC 850 (Comm). In this case, the principal question 
for the High Court concerned the proper interpretation 
of an indemnity given by the Defendants (as Vendors) 
for the benefit of the Claimant (as Purchaser) in a sale 
and purchase agreement (the SPA). 

The facts 

The Claimant agreed to buy the business of owning, 
maintaining and operating the electrical transmission 
link between a wind farm off the coast of North 
Wales and the National Grid (the Business). The SPA 
was signed on 11 February 2015 and the transaction 
completed on 17 February 2015 (Completion).

The Business’ assets included four subsea export cables 
(the Assets). On 2 March 2015, one of the cables failed 
and, on 25 September 2015, a second cable failed. The 
cost of repair to the Claimant was c. £15m.

On examination, the unchallenged expert evidence 
revealed that the cause of the failure to the cables was 
severe corrosion dating back months or years that was 
likely precipitated by damage during manufacturing.

The Claimant claimed the cost of the repairs from the 
Defendant and relied on the following indemnity (the 
Indemnity) in the SPA:

“If any of the Assets are destroyed or damaged prior to 
Completion (Pre-Completion Damage), then, following 
Completion, the [Defendants] shall indemnify the 
[Claimant] against the full cost of reinstatement of any 
Assets affected by Pre-Completion Damage.”

The Defendants denied that the indemnity could be 
relied upon and argued that it only applied if the cables 
were damaged in the period between the signing of 
the SPA and Completion.

Nutshell - what was the Court’s view and why?

The High Court agreed with the Defendants and 
determined that on a proper interpretation the 
Indemnity relates only to damage occurring between 
the execution of the SPA and Completion. 

The use of the word are in the Indemnity was key 
to its interpretation. It suggested that it was forward-
looking and was to apply to damage or destruction 
that occurred in the future, after the SPA was signed. 
The High Court said that “had the intention been to 
include destruction or damage occurring before execution, 
the wording would have been “if any of the Assets have 
been destroyed or damaged…… Even that wording 
might have been unclear and required express reference 
to “including before this Agreement”.

http://www.marriottharrison.co.uk
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3. Corporate (cont)
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Interestingly, the High Court noted the contextual 
positioning of the Indemnity within the SPA. In the SPA, 
clause 8.1 dealt with execution of the agreement and 
clause 9 dealt with Completion. Lord Justice Phillips 
in his judgment said the insertion of the Indemnity 
between these two provisions is “readily understood as 
intended to relate to damage occurring between execution 
and Completion”. 

The fact the SPA already contained a warranty by the 
Defendants confirming there had been no damage to 
the Assets prior to signing was also a “powerful indication 
that the Indemnity does not so extend”. 

Lord Justice Phillips commented “it would be remarkable, 
and unlikely to be intended, that a carefully structured 
and limited warranty was subsumed and rendered largely 
otiose by an all-embracing indemnity”. 

In addition, contextually the High Court took the view 
that the relationship between the warranty claims and 
claims under the Indemnity “can be seen to be structured 
in a chronological order”.

In this case, the warranties covered the period 
prior to signing, the Indemnity covered the period 
between signing and Completion with the period post 
Completion covered under another defined provision 
in the SPA.

What is the takeaway?

Context matters. In this case, Lord Justice Phillips 
cited the actual location of the Indemnity within the 
SPA as a determining factor in his decision.

Clarity is king. The absence of a starting point for the 
Indemnity was the missing link and this was supported 
by the fact that the Defendants were successful in their 
application for rectification of the Indemnity as follows: 
“If any of the Assets are destroyed or damaged between 
the date of this Agreement and Completion…”

The devil is in the detail. The case arguably turned 
on the use of the word “are” and the fact that the 
Indemnity was drafted in the future tense supported 
the Defendants’ case. The High Court suggested that 
an indemnity drafted in the present tense might have 
led to a different outcome.

Commercial sense will be applied. The carefully 
negotiated warranty would have been “rendered 
pointless” if the Indemnity had been interpreted so 
widely that it covered the same ground. 

http://www.marriottharrison.co.uk
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3. Corporate (cont)
The changing nature of the cybersecurity threat 
during the Covid-19 outbreak

Three British private equity firms recently made the 
headlines when they were conned into transferring a 
total of £1.1m to hackers in a sophisticated Microsoft 
365 cyber-attack. Only £570,000 of the transferred 
cash was recovered, leaving the rest as permanently 
lost. The attack comes at a time when the cybersecurity 
landscape is changing as hackers seek to exploit the 
Covid-19 pandemic for their own gain, and might 
serve as a warning to other firms in the vulnerable 
private equity and venture capital sectors.

Press reports of the investigation by cybersecurity firm 
Check Point that revealed the scam have described 
how the sophisticated cybercrime gang, dubbed 
‘The Florentine Banker’, focussed on its targets over 
several months. The hackers first used malware to 
establish a picture of the companies’ internal financial 
processes, before manipulating email conversations 
with key employees and registering false domain 
names. The attackers eventually managed to convince 
third parties to approve fraudulent bank details and 
confirm the transfers.  

The scam highlights the vulnerability of private 
equity and venture capital firms, and indeed bears 
resemblance to a similar attack last year involving 
a transaction between a Chinese VC and an Israeli 
start-up.  Scammers target these firms because they 
are often involved in high value money transfers 
and tend to have weak security. At the same time, 
companies in the sector have detailed disclosure 
requirements meaning that, when they acquire or 
invest in a company, they usually announce it via a 
press release. Hackers can use this publicly available 
information to uncover operational details, such as 
who might approve large payments or the names of 
key employees. 

The timing of the attack is particularly pertinent 
given how the threat landscape is changing due to 
the ongoing Covid-19 outbreak. In February 2020, 
the World Health Organisation released an advisory 
warning of ongoing scams during the pandemic. 
Cybercriminals are often among the first to attempt 
to seek financial gain in the wake of the chaos caused 
by such large-scale global events, and there have been 
reports that the number of attacks is on the increase. 
The transition to home working, for example, has 
increased the use of potentially vulnerable software, 
such as Virtual Private Networks (or VPNs), and has 
been cited as one the reasons why the threat has 
been amplified in recent weeks.

In the face of such ongoing threats, the Check Point 
investigation as reported in the press recommends 
that firms take the following steps to mitigate against 
the risk of cyber-attacks:

1. Use email security that is specifically designed to 
prevent phishing attacks.

2. Educate employees on the potential threats and 
the changing landscape.

3. Use two-factor authentication to ensure fund 
transfers are verified through phone calls confirming 
the transaction.

4. Notify all business partners if a breach has been 
detected within your company.

http://www.marriottharrison.co.uk
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Commercial Property

The below looks at some of the themes and questions 
we have seen in the last week.

Protection for Tenants

Last week the government issued a press release 
announcing, “new measures to protect UK high street 
from aggressive rent collection and closure”. As part 
of this the government is passing legislation to provide 
that the “bailiffs” can only enter if there are more than 
90 days’ worth of rent arrears owed by any Tenant 
(not just retail).  We await full details of the measures, 
which aim to prevent winding up orders being made 
where a company is unable to pay its debts because 
of Coronavirus. It seems (despite the heading of the 
press release) that such measures will also apply to all 
Tenants, as opposed to those who are just on the high 
street, but the government needs to clarify this.

Rent payments

Landlords are already worrying about the June quarter 
date. In March many Tenants did not pay or asked 
for concessions because they wanted to preserve 
cash but there is a real danger that in June Tenants 
genuinely will not have the funds to pay, especially in 
the retail, hospitality and leisure sectors. The owners 
of Westfield have said that as at 24 April only around 
20% of their Tenants’ April retail rent Worldwide had 
been paid.  British Land’s website states that their 
smaller customers in retail, food and beverage and 
leisure do not have to pay rent for April, May and June, 
whilst their larger customers in those sectors can defer 
the March rent over 6 quarters.  Other Landlords are 
not so forthcoming but certainly in the office sector it 
seems that generally where rents are being paid they 
are being paid monthly and that there are ongoing talks 
about deferment with occasional rent reductions.
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4. Property

Break Clauses

At present a Tenant could face difficulty in terms of 
providing vacant possession/not being in occupation 
on the break date. In addition, what should a Tenant 
do about not being in arrears, which will also be a 
condition precedent to the successful operation of a 
break?  In practice if a Tenant has operated the break 
it is probably unlikely that the Landlord would offer a 
rent concession but if that were offered and accepted 
then the Tenant would have to be very certain that this 
would not cause the break to fail.

Coronavirus clauses

We have seen a suggested “Coronavirus” clause for 
a purchase contract which effectively rendered the 
contract pointless as there were so many “get outs” 
for either party.  Far better, at present, to move 
straight to completion once everyone is ready, rather 
than worrying about whether a condition will not be 
satisfied and hence cause the contract to fail?

Lease clauses are also circulating to cover rent 
suspension or termination should Coronavirus or 
something similar reappear.  These are looking to 
allocate the risk between the Landlord and the Tenant 
(at present the risk is entirely on the Tenant).  Such 
clauses are going to be negotiated very hard and not 
just by Landlords but by their funders too as they could 
have a very significant impact on capital values.  But 
then again, should the Tenant have no contractual 
protection? It is unlikely Landlords will be able to obtain 
insurance cover against this so either, or maybe both , 
the Landlord or  the Tenant will (again) lose out.

Very early days as to what is “normal” in this regard, 
watch this space.

This summary sets out the position as at 30 April 2020.
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Property Lending

The Coronavirus pandemic is having a profound effect 
on the UK property market. Below is a very high-
level summary of some of the legislative changes and 
practical implications which we have seen impacting on 
the Property Lending market.

Impact of Social Distancing

The housing market has stalled as lockdown measures 
preclude visits and face to face meetings. The 
Government advice is to stay at home and to delay 
property transactions if possible.

Completions which cannot be delayed must be 
achieved by following social distancing measures.

This advice is impacting a number of elements of 
the transaction process such as agents’ involvement, 
inspections surveys and valuations, obtaining or 
renewing Energy Performance Certificates for sales 
lettings and lease renewals, removers and the execution 
of the documents.

Conveyancing searches are also being delayed although 
indemnity insurance may be an appropriate solution in 
some cases.
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4. Property (cont)

Lending

According to “Moneyfacts” there were 5,239 residential 
mortgage products available on 11 March. By 6 April 
this had dropped by 47% to 2,768.

We are seeing commercial lenders reviewing their 
agreements in principle, reassessing their risk appetite 
and imposing increased interest cover requirements 
for investment lending in anticipation of rent voids 
and tenant defaults whilst also revising their LTV 
requirements.

Some lenders have reported that their developer 
borrowers have suffered materials supply issues but 
the situation is improving.

Residential lenders seem to be imposing stricter 
income criteria ignoring overtime and bonuses and 
basing income calculations on reduced furlough levels 
of income.

The FCA has issued guidance to lenders which it will 
review in the next three months. The guidance states:

•  regulated mortgage contract borrowers experiencing 
COVID-19 payment difficulties should be given a 3 
month payment holiday unless the lender can show it 
is reasonable not to do so and not in the customer’s 
best interests;

•  borrowers should be treated fairly with the lender 
having regard to the interests of the borrower when 
recovering the payment holiday sum;

•  lenders should not commence or continue possession 
proceedings nor enforce possession orders.
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Execution of documents

During lockdown more innovative ways of obtaining 
execution of documents are being utilised but whilst 
electronic signatures are acceptable in respect of some 
types of documents, others such as those registerable 
at the Land Registry (transfers, leases and charges) have 
still required wet ink signatures. However on 1 May the 
Land Registry announced that from 4 May it will accept 
the “Mercury signing approach”. A signature page will 
need to be signed in pen and witnessed in person (not 
by a video call). The signature will then need to be 
captured, with a scanner or a camera, to produce a PDF, 
JPEG or other suitable copy of the signed signature page. 
Each party sends a single email to their conveyancer to 
which is attached the final agreed copy of the document 
and the copy of the signed signature page.

Where execution needs to be witnessed, the physical 
presence of the witness is still necessary and can be 
achieved by such means as “windscreen witnessing” 
where the document is signed on a car windscreen with 
the witness observing and then signing from inside.

Investment Lending – Tenancies and 
Enforcement Constraints

Lenders need to be alive to the emergency legislation 
that restricts their borrower’s ability to take action for 
non-payment of rent which may be servicing the loan.

For commercial lettings there is a moratorium on 
forfeiture proceedings and this week the Government 
announced new measures to limit a Landlord’s ability to 
use insolvency procedures to encourage rent payment.
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4. Property (cont)

In the residential sector:

•  until 30 September most landlords will not be able to 
start possession proceedings unless they have given 
their tenant 3 months’ notice;

•  housing possession cases in the Courts have been 
suspended for a 90 day period from 27 March;

•  we have seen both commercial and residential 
Landlords agreeing rent holidays reductions and 
deferrals, but these agreements will usually need the 
approval of the Landlord’s lender.

Contractual completion dates

Where a transaction is due to complete during 
lockdown, the legal position remains unchanged. A 
party cannot use the current pandemic measures as 
a valid excuse not to complete. The “innocent party” 
retains all rights and remedies.

Some commentators are suggesting that there may 
be a wave of litigation especially involving off plan 
transactions where the buyers refuse to complete. 
Most often a seller will be entitled to forfeit the deposit 
but the usual 10% sum may not be sufficient to cover 
the loss in a falling market.

Conclusion

This note is designed to be a high-level review and the 
emergency legislation needs carefully to be considered. 

This summary sets out the position as at 1 May 2020.
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The Marriott Harrison Covid-19 Team
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