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The Covid-19 pandemic is creating unprecedented 
challenges for businesses across the world. We are 
working alongside our clients to provide updates 
on the issues you are facing as the situation unfolds. 
Below is a summary of the key developments – 
including UK Government response measures – 
from the following MH practice areas:

1. Banking & Restructuring (pages 3-4)
2. Commercial (page 5)
3. Corporate (page 6)
4. Employment (page 7)
5. Dispute Resolution (pages 8-9)
6.  Property (page 10)

The effect of Covid-19 on the business community 
and the legal and regulatory response to it is 
changing daily. 

The content of this update is accurate as at the 
date of publication but may be superseded. 

If you are unsure as to the latest position on 
any particular issue, please follow up-to-date 
governmental advice and feel free to contact a 
member of the Marriott Harrison team.
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Our Managing Partner has the following message 
for our clients:

“As the Covid-19 outbreak continues to evolve, I 
want to reassure you that our priority is to continue 
to provide quality service and advice to our clients 
while protecting the health and wellbeing of our 
staff and those with whom we work.

We have been following and will continue to 
follow the advice from the relevant government 
and health authorities and have successfully 
implemented a number of business continuity 
initiatives. In particular, our IT infrastructure enables 
our lawyers and support teams to work remotely. 
All our meetings will take place virtually rather 
than in person until further notice. In all other 
respects we are currently operating with minimal 
impairment to our service so please contact us as 
you normally would. 

Thank you for your continued support. 

We wish you, our friends, the very best through 
this challenging time.”

hugh.gardner@marriottharrison.co.uk 
DDI: +44 (0)207 209 2042 
M: +44 7767 477674

HUGH GARDNER 
MANAGING 
PARTNER
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Business Support Schemes

The UK Government and Bank of England have 
announced a number of schemes and measures 
to support businesses that were viable prior to the 
shockwaves of Covid-19:

The Coronavirus Business Interruption 
Loan Scheme (CBILS): for companies with a 
turnover of up to £45m

•  The CBILS is provided by the British Business 
Bank and provides the lender to a business with 
an 80% government-backed partial guarantee of 
the facility balance.

•  Finance terms will be up to 6 years for term 
loans and asset finance facilities, and up to 3 
years for RCFs and invoice finance.

•  The CBILS is for loans of up to £5million and the 
UK Government will pay the interest payments 
for the first 12 months to assist with cashflow.

•  The eligibility criteria for companies, as 
announced to-date, is as follows:

 •  must have a turnover of less than 
£45million;

 •  must be in an eligible sector (almost all 
non-financial sectors other than certain 
industrial sectors); and

 •  must have a sound borrowing proposal 
but insufficient security.

The Covid Corporate Financing Facility 
(CCFF): for large businesses

•  The CCFF is aimed at the largest of businesses 
that usually access funding through money 
markets.

•  It will take the form of commercial paper (debt 
securities with a maturity of up to one year and 
no or limited events of default) which will be 
acquired by the Bank of England.
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1. Banking & Restructuring

•  Businesses do not need to have previously 
issued commercial paper in order to participate.

•  The business must make a material contribution 
to the UK economy (for example having 
significant numbers of UK employees, UK 
headquarters, UK revenues, customers and 
operating sites).

•  The Bank of England’s intention is for the CCFF 
to operate for an initial period of 12 months and 
will provide 6 months’ notice of the withdrawal 
of the CCFF.

Various other offerings have been announced to 
ease the pressure on cash flow for businesses, 
including the following (which will be provided 
through local authorities but fully refunded by the 
UK Government):

•  Cash grants – for businesses in the hardest 
hit sectors (such as the hospitality sector) 
that do not have insurance policies that cover 
pandemics (as will generally be the case), the UK 
Government has announced it will provide cash 
grants of up to £25,000 per business.

•  Business Rates Retail Discount (BRRD) – the 
temporary, one-year expansion of the BRRD to 
100% (in effect exempting qualifying businesses 
from having to pay any business rates) is to be 
extended to all businesses in the hardest hit 
sectors. 

•  Small Business Rate Relief (SBRR) – any 
businesses that do not pay business rates 
(because they are eligible for SBRR) and so will 
not benefit from the expansion of the BRRD, will 
be entitled to a one-off cash grant of £10,000. 
The measure (which is not limited to the leisure 
and retail sector) is expected to benefit 700,000 
business.

Marriott Harrison LLP, 11 Staple Inn, London WC1V 7QH. T: 020 7209 2000. www.marriottharrison.co.uk3



Insolvency

The UK Government has decided to temporarily 
suspend provisions relating to wrongful trading 
under section 214 of the Insolvency Act 1986 
retrospectively from 1 March 2020 for three 
months. Legislation will be introduced by 
Parliament at the earliest opportunity and will 
include provisions to extend the suspension if 
necessary. 

The current legislation leaves directors potentially 
personally liable for their company’s debts if they 
continue to trade without being certain that their 
company can meet its debts. The suspension 
should help directors to keep their company trading 
without the threat of potential personal liability and 
with the reassurance that the difficult decisions to 
be made regarding future viability of businesses 
will not have to be disproportionately influenced 
by the current exceptional circumstances which 
are completely beyond any director’s control.

The UK Government has also proposed the 
following accelerated changes to the UK insolvency 
laws to implement the proposals first set out in 
August 2018:

•  a moratorium for companies giving them 
breathing space from creditors enforcing their 
debts for a period of time whilst they seek a 
rescue or restructure;

•  protection of their supplies to enable them to 
continue trading during the moratorium; and

•  a new restructuring plan (including a “cross-
class cram-down”), binding creditors to that 
plan including key safeguards for creditors and 
suppliers to ensure they are paid while a solution 
is sought.
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1. Banking & Restructuring (cont)

In addition, there has been a deferral of the regular 
weekly hearing of winding up petitions by about 
three months. 

Although this may mean that a winding up petition 
which has recently been issued may not be heard 
until June, July or August, there are still legal 
impediments caused by the issue of the petition 
of which businesses will need to remain aware.
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Deeds and Witnessing

In this coronavirus crisis, quarantine and self-
isolation turn legal requirements and best practice 
into new challenges. One of the biggest challenges 
is the execution of deeds.

The Law Commission confirmed in a report 
published in September 2019 that electronic 
signatures are generally acceptable to sign 
documents governed by English law. However, 
where a document is executed as a deed and 
needs to be witnessed, the witness must be 
physically present and attest the signature on 
the same physical document. Due to the current 
circumstances, and the increasing number of 
people self-isolating, this requirement is now 
harder to achieve.

Whilst it is usually best practice for a witness to 
also satisfy the following requirements, these are 
not mandatory legal requirements so businesses 
could choose to approach them with a measure 
of flexibility at this unstable time.

1. the witness should be over 18 years old;
2.  the witness should not have a personal interest 

in the provisions of the document being 
witnessed; and

3.  the witness hould be entirely independent of the 
signatory (i.e. not a spouse or family member).

Therefore, individuals who are self-isolating can 
have their signature validly witnessed by a spouse 
or family member in their household. This is a 
helpful point to note where individuals are isolated 
at home with their spouse or family members.

 

MH COVID-19 UPDATE  

2. Commercial 

Where a document is executed on behalf of a 
company incorporated under the Companies 
Act 2006, the formalities of a deed allow for two 
directors or a director and the company secretary 
to validly sign a document (note: the same 
individual cannot sign in both capacities) instead of 
having a witness physically present.

Therefore, where a document needs to be signed 
as a deed, we recommend that two directors (or a 
director and the company secretary) execute the 
document in counterparts, either electronically 
or by hand. The benefit of choosing this option 
is that the document can be signed remotely 
in counterparts and the counterparts can be 
exchanged electronically.

Although the English law position is that electronic 
signatures are valid, there are circumstances when 
they will not be appropriate, for example (note: 
this list is not exhaustive):

•  where wet ink signature is required for filing 
purposes;

•  where there is a restriction on the use of electronic 
signature in the constitutional documents of the 
executing company; or

•  where there is a restriction on the use of 
electronic signature in the document being 
executed.
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Companies to receive 3-month extension 
period to file accounts

From 25 March 2020, UK companies can apply 
for a 3-month extension for filing their accounts, 
according to a press release published by the UK 
Government. This will allow companies to avoid 
penalties and help them prioritise dealing with 
the impact of Covid-19. However, please note 
that if you do not apply for an extension and your 
accounts are filed late, an automatic penalty will still 
be imposed.

Applications can be made through a fast-track 
application system which should take no more than 
15 minutes to complete. Those companies citing 
issues around Covid-19 will be automatically and 
immediately granted an extension. 

Full guidance on applying for the accounts filing 
extension is available here. 

Annual General Meetings

The UK Government has announced that it is in 
the process of exploring solutions to the impact of 
Covid-19 on Annual General Meetings (AGMs). It 
is intending to introduce legislation to ensure that 
companies will be able to hold AGMs in a way 
which is consistent with the recently implemented 
restrictions on freedom of movement and public 
gatherings. Companies will also temporarily be 
offered greater flexibility in respect of corporate 
governance, including in relation to holding AGMs 
online or postponing meetings.

The Chartered Governance Institute has published 
guidance on the impact of Covid-19 on AGMs. 

The most recent guidance includes the following:
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3. Corporate

•  Attendance of shareholders. Shareholders 
should not attend AGMs in person and should 
instead vote by proxy. The attendance of 
shareholders at AGMs will not fall within the 
“essential for work purposes” prohibition on 
gatherings of more than two people, save for 
those who must attend in order to satisfy the 
quorum requirements of the AGM (see below).

•  Quorum. In most cases, the quorum should 
be satisfied by two director and/or employee 
shareholders attending the meeting and acting 
as proxy for the remaining shareholders, with 
resolutions being passed by the proxy votes of the 
shareholders who do not attend in person. 

•  Chair. To ensure that the chair of the meeting 
can exercise all proxy votes submitted, 
companies should make sure that the chair of 
the meeting (and not the chair of the board or a 
specific director who may on the day be unable 
to attend) is appointed as proxy.

•  Venue. Companies that have already convened 
a general meeting for a venue that has since 
become unavailable will need to find an 
alternative venue. If the company’s articles allow 
the meeting to be moved to an alternative venue, 
this power should be exercised. Companies that 
do not have provisions in their articles that enable 
them to postpone their meeting or switch to an 
alternative venue should adjourn the meeting 
from the planned venue to an alternative venue.

The guidance therefore suggests that the number 
of those physically attending AGMs should be kept 
to an absolute minimum, with the remainder of 
shareholders voting by proxy and the chair of the 
meeting acting as the proxy. Where the physical 
presence of more than two is required under a 
company’s articles, the minimum number required 
to meet the quorum should attend. In addition, all 
appropriate social distancing measures should be 
observed by the small number who do physically 
attend.
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Key employment measures

Below is a summary of the key employment-related 
measures the UK Government has introduced in 
response to the coronavirus pandemic. The below 
is accurate as at the date of publication, but please 
note that the situation is changing daily.

Statutory Sick Pay

•  People who are self-isolating will now be 
entitled to statutory sick pay, even if they are 
not necessarily sick.

•  Up to 14 days of statutory sick pay for coronavirus-
related absences will be reimbursed by the UK 
Government to employers with fewer than 250 
employees.

•  Statutory sick pay will be payable from the first 
day of illness, rather than after the three ‘waiting 
days’.

Furloughing

‘Furloughing’ is a new legal concept in the UK, 
introduced in response to the coronavirus 
situation. There is no formal definition yet but a 
working definition for now is that a ‘furloughed’ 
employee is:

• an employee;
•  who is laid-off for at least three consecutive 

weeks;
• who has been designated as ‘furloughed’; and
•  who has been notified that they are designated 

as furloughed.

Subject to certain qualifications, employers can 
reclaim 80% of the wages of any employees who 
are furloughed due to the coronavirus (up to 
£2,500 per month) for the months of March, April 
and May 2020.
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4. Employment

Holiday

  The UK Government has announced that 
regulations will be introduced to allow workers to 
carry over up to four weeks (i.e. 20 days for a full-
time employee) into the next two holiday years, if 
it isn’t ‘reasonably practicable’ for them to take the 
holiday due to coronavirus.

Self-employed workers

 A scheme for the self-employed was announced 
on 26 March 2020. In very broad terms it looks 
similar to the scheme for employees in that 
the self-employed can claim up to 80% of their 
average monthly income, up to £2,500. We do not 
have details on how claims can be made yet, but 
the headlines are as follows:
 
•   income will be calculated by reference to the 

average income over the last three years (or 
a shorter period if the business has not been 
going that long);

•  work can still be done whilst claiming (a key 
difference to the scheme for employees, where 
no work can be done in a furlough period);

•  if a self-employed person has trading profits of 
over £50,000 for 2018/19 tax year, they cannot 
access the scheme;

•  the scheme is only open to those who submitted 
a tax return for 2019; and

•  payments are unlikely to be made before June 
2020.

Our full, regularly updated employment 
coronavirus briefing is available here.
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Force majeure and frustration of contracts

The Covid-19 pandemic has had an unprecedented 
impact on every aspect of life, including the ability 
of many parties to perform their contracts in the 
way intended.  With some contracts being more 
difficult, if not impossible, to perform questions 
arise as to whether the contracting party in 
difficulties can rely on a force majeure clause in 
the contract or, if not, whether the doctrine of 
frustration is applicable.  

Force majeure

Many contracts include a force majeure clause 
which may entitle a party to be relieved of the 
consequences of its breach of contract in the event 
that certain extraordinary events or circumstances 
have prevented or hindered performance of the 
contract.  

The scope of each force majeure clause will turn 
on its particular wording.  Force majeure clauses 
generally list specific events such as wars, hurricanes, 
acts of government, epidemics, pandemics, etc.  

If a clause specifically mentions a “pandemic” 
then the Covid-19 outbreak would be an event 
covered by the clause.  If a clause refers to “acts of 
government” then this could potentially cover the 
lockdown rules introduced by the UK Government 
to stop the spread of the virus.   
Force majeure clauses may also include sweep-
up wording which refers to events “beyond the 
parties’ reasonable control”.  

In view of the unprecedented nature of the 
outbreak, and the uncertainty surrounding the UK 
Government’s response to it, it is possible that 
the courts may take a lenient approach in their 
interpretation of this wording so as to cover the 
current situation.   

MH COVID-19 UPDATE  

5. Dispute Resolution

However, it is not enough that the particular 
event is specifically referred to in the clause.  The 
party’s ability to perform must also be hindered 
or prevented such as to satisfy the particular 
requirements of the clause.  If the force majeure 
clause specifies that the force majeure event 
must “prevent” performance of the contract, the 
performing party will need to demonstrate that 
it is physically or legally impossible to perform 
the obligations under the contract.  This is a high 
standard.  By contrast, if more lenient wording is 
used eg. that the force majeure event “hinders” or 
“delays” performance, the performing party can 
invoke the force majeure clause if performance 
is substantially more onerous.  In either case, 
however, unprofitability and increased expense in 
performance are unlikely to be sufficient to pass 
the test.    

A party trying to invoke the force majeure clause 
must demonstrate that it has taken all reasonable 
steps to avoid or mitigate the event and its effect 
on the party’s contractual performance, even if 
those steps are commercially more onerous and 
expensive.  

The force majeure event must be the cause of the 
inability to perform or the delays in performance.  
If the force majeure event is not the sole cause for 
the failure to perform the contractual obligations 
and there is a further reason for this, then a 
party will be precluded from relying on the force 
majeure clause.
Depending on the wording of the clause, a force 
majeure clause may suspend the obligations 
under the contract while the force majeure event 
exists and may remove the liability of the non-
performing party for non-performance or delay of 
performance.  
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Frustration

If a force majeure clause cannot be relied on, the 
doctrine of frustration may be considered.  This 
doctrine applies very narrowly and is not readily 
invoked by the courts as it operates to terminate 
the contract.

It applies where, after the formation of the 
contract, an unforeseen event occurs, at no fault 
of either party, that renders further performance 
of the contract impossible, illegal or something 
radically different from what was contemplated by 
the parties when they made the contract.  The 
foreseeability test is objective which means that 
if a reasonable person could have foreseen the 
event, even if the parties had not actually foreseen 
it, the doctrine of frustration may not be relied 
upon.  

It is arguable that an epidemic or pandemic is not 
unforeseeable, given previous recent epidemics.  
However, the measures put in place by 
governments all over the world are unprecedented 
and may well satisfy the unforseeability test.

Straightforward examples of frustrating events 
include impossibility of performance as a result 
of physical destruction of the subject matter (eg. 
destruction of a concert hall which made the 
performance impossible); illegality; destruction 
of the common purpose of both parties eg. the 
so called “coronation cases” in which contracts 
became devoid of purpose after King Edward VII’s 
coronation celebrations were cancelled due to his 
illness; and impracticability where the performance 
of the obligations is still possible, but it imposes a 
burden far beyond and quite different from that 
contemplated at the time of contracting. 
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5. Dispute Resolution (cont)

Conclusion

Force majeure and the doctrine of frustration may 
be available to parties in view of the unprecedented 
set of circumstances and the unexpected global 
governmental response due to Covid-19.  

In some instances, parties might want to seek a 
more collaborative approach before relying on 
force majeure clauses and frustration.  Parties 
should seek prompt legal advice as to the best 
way forward in the current circumstances.  
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Rent Payment

Landlord’s position (if the Tenant is solvent)

1.    Cannot forfeit a business lease for nonpayment 
until 30 June – but the rent still remains due

2. Can charge interest 
3. Can use CRAR – aka the “bailiffs”
4. Can draw upon a rent deposit deed
5. Can enforce a guarantee
6.  Is not obliged to grant any concessions
7.  Depending on sectors (especially retail and 

leisure) some (larger) Landlords are immediately 
offering 3 month rent holidays

8.  Serviced  office providers tend not to grant 
business leases and under such arrangements 
they can probably still forfeit/terminate for  
non-payment of “rent”.

Tenant’s position

1.  Cannot legally force the Landlord to grant a 
concession

2.  Leases generally state that Tenants cannot 
withhold or offset rent

3.  Almost every Landlord is accepting monthly 
rent

4. Dictated by market forces
5.  Reduced rent, deferred rent, rent holidays are 

being requested.

Another solution

Possibly the Landlord might have loss of rent 
insurance which covers Government action, 
denial of access or disease. Not very many policies 
though look as though they will pay out in such 
circumstances for Coronavirus and even if they 
do then most of them are time/financially limited. 
Worth asking the insurers/brokers though.
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6. Property

Can the Tenant terminate the Lease?

Almost certainly not. People have spoken about 
force majeure or “frustration” which might end a
lease but these are not yet recognised by English 
Law in relation to leases which are already in
existence. A major Court case would need to 
change this fact.

Any good news?

There is automatic business rates relief for a 
number of sectors including shops, restaurants, 
cafés, drinking establishments, cinemas, live music 
venues, leisure, estate agents and letting agencies.
Small businesses in the retail, hospitality and leisure 
sector are receiving £25K Government grants per 
property, for each property with a rateable value 
over £15K and below £51K, and £10K grants per 
property with a rateable value below £15K.

Conclusion

So much has changed so fast in the last few 
weeks that this note is designed to be a high-level 
review and as ever the precise wording of a lease/
insurance policy could have a very dramatic effect 
on the final position. So, if you have any specific 
questions, please do contact us. 
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andrew.ross@marriottharrison.co.uk 
DDI: +44 (0) 207 209 2033 
M: +44 7711 154563

ANDREW ROSS 
PARTNER - 
CORPORATE

chris.mooney@marriottharrison.co.uk  
DDI: +44 (0)207 209 2030 
M: +44 7973 931531

CHRIS MOONEY 
PARTNER - 
COMMERCIAL

tamar.halevy@marriottharrison.co.uk 
DDI: +44 (0)207 209 2048 
M: +44 7900 198742

TAMAR HALEVY 
PARTNER 
- DISPUTE 
RESOLUTION

brett.israel@marriottharrison.co.uk  
DDI: +44 (0)207 209 2007 
M: +44 7713 620573

BRETT ISRAEL 
PARTNER - 
BANKING & 
RESTRUCTURING

bob.mecrate-butcher@marriottharrison.co.uk 
DDI: +44 (0)207 209 2017 
M: +44 7471 953174

BOB MECRATE- 
BUTCHER 
PARTNER - 
EMPLOYMENT

mark.lavers@marriottharrison.co.uk 
DDI: +44 (0)207 209 2013 
M: +44 7803 969035 

MARK LAVERS 
PARTNER -  
PROPERTY
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The Marriott Harrison Covid-19 Team
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