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The Covid-19 pandemic is creating unprecedented 
challenges for businesses across the world. We are 
working alongside our clients to provide updates on 
the issues you are facing as the situation unfolds. Below 
is a summary of the key developments – including UK 
Government response measures – from the following 
MH practice areas:

1. Banking & Restructuring (pages 3-5)
2. Commercial (page 6)
3. Corporate (page 7-10)
4. Employment (page 11)
5. Property (page 12)

The effect of Covid-19 on the business community and 
the legal and regulatory response to it is changing daily. 

The content of this update is accurate as at the 
date of publication but may be superseded. 

If you are unsure as to the latest position on any 
particular issue, please follow up-to-date governmental 
advice and feel free to contact a member of the 
Marriott Harrison team (see details on page 11).
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Wednesday, 22 April 2020    
Our Managing Partner has the following message for 
our clients:

As the Covid-19 outbreak continues to evolve, I want 
to reassure you that our priority is to continue to 
provide quality service and advice to our clients while 
protecting the health and wellbeing of our staff and 
those with whom we work. We are open for business 
and operating normally except for in-person meetings, 
which we are carrying out by videoconference facilities.

“We are open for business 
and operating normally.”
 
We want you to be fully aware of our commitment to 
helping you continue to achieve your objectives during 
this difficult period. We have been following and 
will continue to follow the advice from the relevant 
government and health authorities and have successfully 
implemented a number of business continuity initiatives. 
In particular, our IT infrastructure enables our lawyers 
and support teams to work remotely and is working 
well. We are confident our technology will continue to 
enable us to deliver the same high level of service, so 
please continue to contact and use us as you normally 
would.

Thank you for your continued support. We wish you, 
our friends, the very best through this challenging time.

hugh.gardner@marriottharrison.co.uk 
DDI: +44 (0)207 209 2042 
M: +44 7767 477674

HUGH GARDNER 
MANAGING 
PARTNER
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High Court gives first ruling on Coronavirus Job 
Retention Scheme (CJRS)

The first case relating to the government’s CJRS was 
handed down in the High Court last week in the matter 
of Carluccio’s Limited (in administration) 
[2020] EWHC 886 (Ch).

The case concerned whether the administrators of 
the Italian restaurant chain Carluccio’s could place the 
company’s employees on furlough leave. It provided 
some useful guidance on how furlough might apply 
in practice and determined how the scheme would 
operate in an insolvency context.  It also touched on 
administrators’ duties and the mechanism that can be 
used to pay funds recovered under the scheme in super-
priority over the administrators’ fees and the distribution 
of assets to unsecured creditors. 

Background

The judgment arose following the insolvency of the 
Carluccio’s restaurant chain. Carluccio’s entered into 
administration on 30 March 2020, shortly after the 
government announced that all restaurants should close 
as part of the response to the Covid-19 outbreak. The 
administrators’ strategy was to pursue a sale of the 
company and, as part of this, to retain the company’s 
employees rather than make them redundant. Since 
Carluccio’s was unable to pay its employees’ wages, 
the administrators would only be able to retain staff if 
they could access the CJRS and recover wages paid to 
furloughed employees.

Shortly after their appointment, the administrators wrote 
a letter to all of Carluccio’s employees who would not 
be required to work seeking to vary the terms of their 
employment contracts so as to utilise the CJRS. 
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The letter explained that the recipients would be placed 
on furlough leave and would receive 80% of their salary. 
The letter sought the express consent of the employees 
to the new terms and asked employees to respond 
with their agreement by email. Crucially, it did not state 
that a failure to respond would be deemed to indicate 
agreement to the variation. 

By 7 April 2020, of the 1,788 employees who received 
the letter:

•  1,707 had accepted its terms (Consenting Employees); 
•  4 had rejected it and stated they wished to be made 

redundant (Objecting Employees); and
•  77 had not responded (Non-Responding Employees).

A key issue in the case was that of priority of payments. 
The furlough scheme operates by paying monies to 
an employer rather than directly to employees. In an 
insolvency context, this is problematic because the 
grant of monies constitutes an asset of the company 
in administration. Such assets must be distributed 
in accordance with the statutory order of priorities 
for payment prescribed by the insolvency legislation 
and cannot otherwise be freely disposed of by the 
administrators. Accordingly, a mechanism had to be found 
under the insolvency legislation to permit the payment 
of furlough grant monies to Carluccio’s employees in 
priority to other claims against the company.

The administrators therefore sought a High Court ruling 
on whether there had been an effective variation of 
contract and the legal basis on which they could furlough 
employees and pay them wages in priority over other 
claims against the company.
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Judgment

In relation to the variation of contract of employment 
issue, the Court reached the following conclusions:

•  The administrators’ letter had validly amended the 
employment contracts of the Consenting Employees;

•  There was no variation of contract in relation to the 
employment contracts of the Objecting Employees 
(such employees would simply be made redundant); and

•  The position in relation to the Non-Responding 
Employees was less clear. The Court considered the 
principles established in the Abrahall case and reached 
the conclusion that there was no effective variation on 
the basis that (1) the letter had required employees to 
take a positive step to accept the terms of the letter 
and did not state that failure to respond would be taken 
as consent, (2) it had only been a matter of days since 
the deadline to respond had passed and (3) a small 
number of employees had legitimate reasons to reject 
the proposal.

On the issue of priority of payments, the Court held the 
following:

•  In relation to the Consenting Employees, “adoption” of 
the employees’ contracts of employment (as varied) will 
occur at the point at which the administrators make 
an application under the CJRS or make any payment 
to the employees under the varied contract. The effect 
of “adoption” is that the employees will have super-
priority ahead of the administrators’ fees and expenses, 
floating charge creditors and unsecured creditors, and 
so payments will be able to be made to them using the 
grant monies when received under the CJRS;

•  The Non-Responding Employees would be put 
in essentially the same position as the Consenting 
Employees if the terms of the variation letter were later 
accepted. In addition, any liabilities incurred in the period 
before the late acceptance would not receive super-
priority and so the administrators would not have to 
take the precaution of dismissing those employees in 
order to avoid incurring super-priority liabilities ranking 
in priority to their own remuneration and expenses; and

•  The contracts of the Objecting Employees would not be 
“adopted” and would be terminated as redundant.
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Analysis

The judgment is a welcome decision as it provides some 
useful guidance on the practicalities of the furlough scheme, 
particularly in an insolvency context.

From an insolvency perspective, the case confirmed 
that administrators of insolvent companies have the 
right to apply to the CJRS and can propose variations to 
employees’ contracts in order to place them on furlough 
leave. Additionally, it also confirms that where employees 
have already been furloughed prior to their employer 
company entering administration, administrators will 
only adopt the employment contracts of furloughed 
employees when they make payments to the employees 
or make an application for payments under the CJRS, 
but not before that. Therefore, employment contracts of 
furloughed employees are not adopted merely by virtue 
of the administrators failing to terminate them within 
the first 14 days following their appointment. Insolvency 
practitioners will therefore be able to take comfort from 
the fact that the furlough scheme offers some respite to 
explore a wider range of options for an insolvent business, 
which may perhaps lead to some jobs being saved that 
would otherwise be lost. 

From an employment law perspective, the case 
demonstrates the difficulties in varying an employee’s 
terms of employment where an employee does not give 
express consent to such a variation. The judgment does 
leave open the possibility of a variation letter being drafted 
in such a way that consent can be inferred from non-
response. In the case, the Court indicated that this could 
be achieved through an employer taking the following 
steps:

•  Including a read receipt on any letters sent by email 
or posting by recorded delivery (in a sense, deemed 
delivery and assumed reading); and

•  Expressly stating in the letter that non-response will be 
deemed to amount to consent.

The decision was followed by the High Court two days 
later in a similar directions application, In the Matter of  
Re Debenhams Retail Limited (in administration) 
[2020] EWHC 921 (Ch).
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Loan Schemes

Further details were announced on 16 April 2020 in 
relation to the Coronavirus Large Business Interruption 
Loan Scheme (CLBILS), which was subsequently 
launched on 20 April 2020:

•  Initially, only companies with a turnover of between 
£45million and £500million were eligible for the 
CLBILS. However, it has now been expanded to 
cover all viable businesses with a turnover of more 
than £45million, including those with a turnover of 
more than £500million.

•  Firms with a turnover of more than £45million can 
apply for finance of up to £25million, while firms with 
a turnover of more than £250million can borrow up 
to £50million.

•  This expansion, which comes after extensive 
consultation with businesses, should ensure even 
more otherwise viable firms are able to benefit from 
government support.

•  The government will provide lenders with a 
guarantee of 80% on each loan to give lenders 
further confidence in continuing to provide finance.

CLBILS complements the existing loan scheme for 
smaller companies (with loans of up to £5million) – 
the Coronavirus Business Interruption Loan Scheme 
(CBILS).
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Changes to Companies House strike-off policy 
and late filing penalties

On 16 April 2020, Companies House announced 
temporary changes to its strike-off policy and approach 
to late filing penalties to support companies affected 
by the current pandemic in meeting their legal 
responsibilities. These changes are temporary and will 
be kept under review and amended as necessary. The 
measures include:

•  Pausing the strike-off process to prevent companies 
from being dissolved

•  When a company makes a voluntary application for 
strike off, Companies House will publish a notice in 
the Gazette as per the usual process, but will suspend 
any further action to dissolve the company in order 
to protect those who may wish to object. 

•  Companies House will continue to write to 
companies that have failed to file annual accounts 
or confirmation statements, but it will not publish a 
notice in the Gazette indicating its intention to strike 
off the company. 

•  These changes do not apply to businesses being 
dissolved pursuant to an insolvency procedure, such 
as administration or liquidation.

•  Treating late filing penalty appeals sympathetically 
where the late delivery was caused by the pandemic

•  Companies House also states that it will provide a 
break for companies to pay late filing penalties, as 
well as offering additional support with payment 
plans for late filing penalties.

•  These changes build on the previous measures 
announced in March, under which companies can 
apply for an immediate and automatic three-month 
extension for filing their annual accounts where they 
are affected by the pandemic.
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Data protection compliance during the pandemic

The Information Commissioner’s Office (ICO) has 
published a document setting out their regulatory 
approach during the COVID-19 pandemic.

The ICO has recognised that these are unprecedented 
times and many businesses will have to adapt the way 
in which they work during the crisis.

The clear message from the ICO is that businesses 
must continue to comply with their data protection 
obligations. However, if they cannot comply due to the 
pandemic, the ICO will act both empathetically and 
pragmatically.

We have set out the main points below.

•  All ICO audit work is suspended, recognising the 
economic impact on businesses and the current 
travel and contact restrictions.

•  All formal ICO regulatory action in connection with 
outstanding information requests is suspended.

•  Businesses should continue to report personal data 
breaches to the ICO without undue delay and 
within 72 hours of becoming aware of the breach. 
However, the ICO acknowledges that COVID-19 
may impact the ability of businesses to meet the 
timeframe.

•  When conducting investigations, the ICO will keep 
the public health emergency in mind and will take 
account of the impact of the pandemic on the 
business. This may mean less use of formal powers 
and allowing businesses longer to respond to the 
ICO or to rectify breaches. The ICO also expects 
to conduct fewer investigations and will focus on 
serious non-compliances.

•  In deciding whether to take formal regulatory 
action, including issuing fines, the ICO will take 
account of whether the business’s difficulties result 
from the pandemic, and what plans it has in place 
to put things right at the end of the pandemic.
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•  When imposing fines, the ICO will take account 
of the economic impact of the pandemic on the 
business and its ability to pay the fine.

•  For businesses failing to pay or renew their data 
protection fee, the ICO may not take enforcement 
action against them if they can provide evidence 
that this is specifically due to the economic impact 
of the pandemic on the business and that the 
business can give assurances as to the timescale 
within which payment will be made.

•  The ICO recognises that the reduction in the 
business’s resources may impact their ability to 
respond to individuals exercising their data subject 
rights (including subject access requests). The ICO 
will, where appropriate, advise individuals to wait 
longer than usual and “bear with” businesses.

•  The ICO will take strong action against businesses 
breaching data protection laws to take advantage of 
the pandemic through nuisance calls or by misusing 
personal information.

The ICO acknowledges that the effects of this health 
crisis will be felt for a significant time after the conclusion 
of the emergency and therefore the ICO will continue 
to apply this flexible and pragmatic approach where 
necessary.

Please click here to read the full report of the ICO:
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Government announces £1 billion support for start-
ups

The Government has announced its plans to support 
innovative venture capital-backed businesses that are 
ineligible for existing Covid-19 rescue measures. The UK’s 
scheme follows mounting pressure from leading industry 
bodies who, as we reported in our last Covid-19 update, 
had lobbied the Government for a fund which would 
provide convertible loan notes to early-stage businesses. 

The package comprises two elements: 

•  a £500m co-investment “Future Fund” under which 
the Government will match up to £250m of private 
investment with state-backed convertible loans, and

•  an additional £750m of funding through Innovate UK 
for smaller firms that are R&D intensive.

The Future Fund will operate as follows:

1. Qualification criteria

In order to qualify, companies must:

• be UK-registered;
•  have a ‘substantive economic presence’ in the UK; and 
•  have raised at least £250,000 from private investors in 

the last five years.

We understand that:
•  for those that meet the eligibility criteria, funds will be 

granted automatically with no due diligence;
•  the eligibility criteria is subject to change and is not 

expected to be finalised until the end of May; and 
•  applications will open at the end of June or early July.

2. Terms of the loan

The key terms of the loan are:

• the loans will be between £125,000 and £5m;
• the loan term is a maximum of 36 months;
•  funds are to be used solely for working capital 

purposes;
• loans must be matched by third party investors;
•  if not repaid, the loans will automatically convert 

into the most senior equity on the company’s next 
funding round at a 20% discount;

•  if repaid rather than converted, the loans will attract 
a 100% redemption premium;

•  on an exit the government will be able to elect to be 
repaid or converted; and

•  the Government will have the right to transfer the 
loan or equity issued on conversion of the loan to any 
institutional investor which is acquiring a portfolio of 
the Government’s investments under the scheme.

The £750m research-focussed fund will be available 
through loans and grants from the UK’s innovation 
agency, Innovate UK. Most of this funding will be 
available to existing Innovate UK businesses only.
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Reaction

At this point, the new package has had a mixed 
reception. For those hoping for a true bailout of early 
stage companies, it has been a disappointment, in 
particular in respect of the Future Fund. We would hope 
that the additional funding of Innovate UK will provide 
some much-needed capital to the many early stage 
companies that are effectively blocked from accessing 
existing Covid-19 funding schemes given their lack of 
profitability at the early stage of their lifecycle.

As mentioned above, the Future Fund has come under 
some criticism. As well as the fact it is only available to 
those businesses that have raised money in the past five 
years, in the form currently proposed, the scheme is 
incompatible with SEIS/EIS unless the non-government 
investors can modify their terms accordingly (and 
it is not yet clear whether that will be possible). The 
indication seems to be that the Future Fund has been 
designed for companies with existing venture capital 
backers rather than boot-strapping start-ups or angel-
backed companies.

The terms of the loans are also somewhat onerous - an 
interest rate of 8% and a 100% redemption premium 
if the loan is repaid rather than converted. In practice, 
this means double the loan amount must be repaid 
to the investors if a funding round has not completed 
within three years (it is also as yet unclear whether 
interest is included in the redemption premium 
amount), and on an exit the government can elect 
to be repaid or converted. Generally, we have rarely 
seen redemption premiums in term sheets in recent 
years. The government also has the right to sell the 
loan or, following conversion, its shares in the investee 
company to any institutional investor which is acquiring 
a portfolio of the government’s investments under the 
scheme, which could potentially include a fund with 
interests in a competitor. 

So, while the scheme may provide crucial assistance 
to some of the UK’s most innovative businesses, it is 
by no means a perfect solution. Given the potentially 
expensive terms of the loans, some businesses might 
be best-advised to first look elsewhere for a better 
deal in order to meet the financial challenges of the 
Covid-19 outbreak.

That said, for companies that do satisfy the qualifying 
criteria and are confident of securing future funding, 
the scheme may provide access to some much-needed 
cash in the short-term. From an investor’s perspective, 
the Future Fund may help to spread the risk of making 
new investments or supporting portfolio companies 
during a turbulent economic climate by partnering 
with the state fund. It will also be interesting to see 
whether the government’s term sheet is indicative of 
a return to more investor-friendly terms as the market 
adjusts to the new economic landscape.
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FCA announces policy statement to help listed 
companies raise new capital

On 8 April 2020, the FCA announced a series of 
measures aimed at assisting listed companies raise 
new share capital in response to the Covid-19 
outbreak. 

Smaller share issues

Of particular interest to our clients will be the 
measures in relation to smaller share issues without 
a prospectus.

On 1 April, the Pre-Emption Group (PEG) (which 
exists to promote best practices in the observation of 
investors’ pre-emption rights), published a statement 
recommending that, on a case-by-case basis, 
investors should temporarily support issuances by 
companies of up to 20% of their issued share capital. 
This varied previous PEG guidance from March 2015 
that companies could issue 5% of share capital for 
general corporate purposes, with an additional 5% for 
specified acquisitions or investment.  

The FCA endorsed this guidance and noted that the 
announcement is important for companies considering 
using the option, under the Prospectus Regulation, to 
issue up to 20% of share capital without a prospectus. 

Importantly, this relaxation provides companies with 
much-needed flexibility to access additional capital 
during the Covid-19 pandemic. There are, however, 
conditions attached to this flexibility. 

The FCA remarks that the detail of the PEG policy 
should be considered carefully and has suggested that 
shares are issued on a “soft pre-emptive basis” where 
possible. Soft pre-emption in the context of placings is 
where shares are allocated to investors in a way that 
seeks (to the extent possible within the constraints 
of the exercise) to replicate the existing shareholder 
base, although the limitations of the exercise mean 
that it is unlikely that all shareholders will be able to 
participate.

Share issues with a prospectus

For companies that are required to produce a 
prospectus when issuing new shares, the simplified 
prospectus regime introduced in July 2019 may be 
available to a company that has been admitted to 
trading on an applicable market for at least 18 months. 

Under the simplified regime, eligible companies are 
not required to disclose an operating and financial 
review or disclosures on organisational structure, 
capital resources, remuneration and benefits or board 
practices. 

Working capital statements

The FCA has recognised that many companies will 
have difficulty in preparing a working capital statement 
in a prospectus in the usual form during the Covid-19 
outbreak.

As a result, the FCA set out a series of changes to the 
usual approach to working capital statements. Under 
the new approach:

•  key modelling assumptions may be disclosed in an 
otherwise clean working capital statement;

•  assumptions may only be related to Covid-19 and 
must be clear, concise and comprehensible; and

•  there must be a statement that the working 
capital statement has otherwise been prepared 
in accordance with ESMA Recommendations and 
the new FCA guidance.
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General meeting requirements under the Listing 
Rules

The FCA has recognised the holding general 
meetings may be problematic for companies in the 
current circumstances. As a result, the FCA will allow 
premium listed companies to apply for dispensation 
from the requirement to hold a general meeting in 
connection with a class 1 transaction and/or a related 
party transaction.

In order to receive the dispensation, issuers will need 
to obtain written undertakings from shareholders 
(who are eligible to vote under the Listing Rules) to 
vote in favour of the relevant transaction.

Market Abuse Regulation

Finally, the FCA also reminded issuers that the Market 
Abuse Regulation remains in full force and that 
companies are still required to fulfil their requirements 
in relation to insider information. The FCA notes that 
companies and advisers must continue to assess what 
information constitutes inside information, recognising 
that the Covid-19 situation may change the nature of 
information that is material to a business’s prospects, 
and in relation to market recapitalisations.

The full statement of policy can be found here.

On 22 April 2020, the FCA updated Primary Market 
Bulletin 27 to reflect the 8 April 2020 policy statement.

Government announces changes to requirements 
to hold Annual General Meetings (AGMs)

The Government has announced that it will introduce 
legislation so that companies that are required by law 
to hold AGMs will be able to do so safely and in line 
with the Covid-19 related restrictions on movement 
and gatherings.

Legislation is currently being drafted but, in the 
meantime, the government and the Financial 
Reporting Council have issued a Q&A document 
providing more detail on the proposed changes. 
Under the new regime, there will be a statutory 
override to existing provisions in company articles 
allowing companies to temporarily hold quorate 
AGMs electronically or by other equivalent means of 
communication, preventing the need for individuals 
to convene physically, even in the smallest meetings 
of two people. 

The AGMs under the new regime will specifically 
take the form of ‘closed’ meetings, meaning that 
only the minimum number of people required to 
form a quorum will be able to ‘attend’ electronically 
or by telephone. The regime will not therefore 
allow companies to use  technology to hold virtual 
meetings with the full freedom of shareholders to 
participate. This is because such meetings are not 
commonplace in the UK and mandating their use 
could create further unforeseen issues for businesses. 
Instead, shareholders will have the ability to voice 
their opinion in the ‘closed’ AGMs by voting by proxy.

The guidance does however set an expectation that 
companies will use other means of engagement with 
shareholders, including:

•  engaging with shareholders prior to, during and 
after meetings;

•  holding “shareholder days” later in the year to give 
shareholders access to the board in a similar way 
to an AGM; and

•  keeping shareholders informed of the decision-
making process and issues currently facing the 
company as they would normally do.

The government has not yet committed to a timeline 
in relation to the new legislation, but it has said that 
“it is the intention to bring forward the legislation to 
provide flexibilities as soon as possible.”

 

https://www.fca.org.uk/publications/newsletters/primary-market-bulletin-issue-no-27-coronavirus-update
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Key employment measures

Our full, regularly updated employment coronavirus 
briefing was last issued on 22 April 2020 and is available 
here.

The briefing is accurate as at the date of publication, 
but please note that the situation is changing daily.

The key developments reflected in the 22 April 2020 
briefing are:
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•  The online portal for furlough/reimbursement of 

wages claims opened on Monday, 20 April. There 
have been some teething problems but initial reports 
suggest that on the whole, it works. 

•  The furlough scheme has been extended by one 
month (until the end of June).

•  We now have clarity that employees can take 
annual leave whilst furloughed. Employers may want 
to require employees to take annual leave whilst 
furloughed to ensure that once staff are allowed 
back to work, employees don’t all have an entire 
year’s annual leave entitlement to be taken in a 
short period. This may have cash flow implications 
for employers, since periods of annual leave must be 
paid at ‘normal’ pay (i.e. 100% not 80%) but it may 
still be an attractive option.
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Rent Payments

There are still many ongoing discussions between 
Landlords and Tenants.  Some Tenants have agreed 
to sign lease extensions in exchange for an immediate 
rent-free period but on the whole, deferrals and 
monthly rent payments (sometimes in arrears) seem 
to be the Landlords’ stance on offices.  However, some 
Landlords are much more aggressive, with reports 
that both Matalan and Poundstretcher have received 
winding up orders from their Landlords.

Have you been locked out?

We are helping two Tenants whose Landlords 
unilaterally closed their office buildings.  Does this allow 
the Tenant to successfully argue that the Landlord has 
ended the lease?  Continue to watch this space.

Lease expiry/breaks

Many expiry/break dates are immediately before the 
end of a quarter.  So, Tenants with a 24th March end 
date were probably out of their premises before the 
lockdown kicked in.

What should you do though if your lease expires in 
the next couple of weeks?  Dialogue is very important 
as many Landlords may well be amenable to agreeing 
some form of short term extension, after all, they will 
not be able to get anyone else to take the space in the 
interim.

What if your break date is a few weeks away and 
vacant possession/the Tenant being out of occupation 
is a condition precedent to the successful operation 
of the break?  The Courts have always interpreted 
break clauses very strictly so it seems unlikely that a 
“Coronavirus” defence will succeed.  
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Most Landlords will be desperate to keep their Tenants 
and may well (successfully) argue the break has not 
been successfully operated if all of its conditions are 
not satisfied.

Solution?  We have heard many removal companies 
are prepared to take away equipment/furniture and 
store it (although they are generally not willing to set 
up in new offices). Depending on the lease wording 
this might be sufficient.  Maybe some Landlords will 
allow the break date to be extended but if they do, this 
must be fully and properly documented to preserve 
the break.

Service charges

Many Landlords have said they will delay major capital 
expenditure and are running reduced services, whilst 
ensuring that the building is kept ready for occupation. 
So, service charges for the current service charge year 
should be less than originally budgeted.

Inspections to comply with insurer’s 
requirements

Many insurance companies have relaxed their vacant 
property requirements but as we approach a month 
into lockdown it is worth checking your policy/lease to 
see what the insurer/Landlord require.

Employment

We worked on one property transaction where 
originally TUPE would have applied, but the 
government regulations at that time did not say that 
the new employer to whom the staff would be TUPE’d 
could then put the staff on furlough.  Our client’s MP 
spoke to the Treasury about this and within 48 hours 
the regulations were updated to confirm that the new 
employer could do this.
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